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THE ANALYSIS OF JUSTICE 


IREDELL JENKINS 


ANYONE reflecting upon the long 
political struggles of the modern 
era, and upon the contemporary 
scene in which these have culminated, 
there are two features of this history 
which are particularly striking. The first 
of these, manifest almost from the begin- 
ning, is the persistent discrepancy be- 
tween the dream that men have cher- 
ished and the world that men have built. 
The second, of a much more recent 
vintage, is the growing popular realiza- 
tion of the fact of this discrepancy, and 
the consequent tendency either to sur- 
render the dream or to adopt another 
method for achieving it. For almost three 
centuries the ideal of a free society was 
accepted, with a constantly increasing 
consciousness and clarity, as the proper 
goal of political action; and the processes 
of liberal democracy were adopted, with 
a similar increase of purposefulness and 
efficacy, as the best methods of realizing 
this goal. Throughout this period the gap 
between the ideal and the actual was 
conspicuous, and the democratic theory 
was obviously not made real in practice. 
But there was certainly some melioration 
of social conditions in the direction of the 
ideal; and, perhaps more important, 
there reigned a living faith in the vision 
of a free society and a wide popular con- 
viction that the institutions of liberalism 
were the surest guide toward this goal. 
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But within quite recent times there 
has occurred a drastic change in the po- 
litical temper of the mass of men. The 
awareness that the ideal is not being 
closely realized begins to outweigh the 
belief that it is being approached; popu- 
lar attention shifts from the envisaged 
future to the actual present; and with 
this new sense of failure there comes a 
loss of faith in the principles that have 
operated to produce it. So the dominant 
characteristic of the contemporary scene 
is the calling in question of those political 
ideas that have long been regarded as 
self-evident truths. Since the traditional 
modes of social organization have not 
solved all the problems of communal life, 
they have been denounced as utterly 
worthless; they are being surrendered 
with an ever greater abandon, until the 
present direction of political activity is 
almost the direst anthithesis of what it 
was in the immediate past. 

These are all familiar facts and have 
been commented upon frequently. My 
purpose is not to announce them as con- 
stituting a discovery but to cite them as 
indicating a problem. When these facts 
are looked at in conjunction, they give 
ominous warning that mankind is about 
to commit once again the grievous and 
oft-repeated error of rushing from one 
extreme to the other. There seems to be a 
very real danger that men of the present, 
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feeling themselves betrayed by one body 
of political doctrine, are prepared to re- 
ject this as wholly false and to throw 
themselves blindly into a contradictory 
dogma. This is, of course, an obvious 
temptation: when we become convinced 
that one line of action has failed, it is 
natural to seek another that is as dif- 
ferent as possible from the first. Yet this 
tendency, though natural, has proved it- 
self fallacious. One half-truth, followed 
exclusively, is as inadequate as its con- 
trary half-truth. And because a new sys- 
tem promises to solve vexing problems 
that were left unsolved before, this is still 
no guaranty that it will not in its turn 
fail in just those respects in which the 
old succeeded. 

When we transcribe these general 
truths into the context of political life, 
they indicate that we are about to reject 
a set of political and social principles, 
which has admittedly produced many 
good results, for the reason that it will 
not produce certain other results that we 
now deem particularly desirable. But 
this is evidently not a legitimate reason 
for rejecting the system; it is only a le- 
gitimate reason for modifying it. The 
present temper cannot but give rise to 
the fear that, in reversing the direction 
and the methods of our social activity, 
we are going to undo much of the good 
that has been so laboriously achieved, 
and are going to get ourselves into quite 
as much trouble as we are trying to es- 
cape from, though surely trouble of an- 
other sort. I think it is evident that 
liberalism had certain paramount vir- 
tues; that is, its doctrines and institu- 
tions were well adapted to procure cer- 
tain social goods. It is equally evident 
that it had its vices; that it exhibited cer- 
tain inadequacies and so produced cor- 
responding social ills. We of the present 
seem determined to alter this system in 


order to remove these deficiencies and 
cure these ills. This is eminently desir- 
able. But there is one great danger in 
this procedure: in our fervor to correct 
certain aspects of the social situation we 
are likely to neglect other equally impor- 
tant aspects; in our revision of the tradi- 
tional doctrines we might well lose the 
advantages they conferred. The past has 
proved that a blind service to any god— 
or to any restricted set of values—is 
vicious; and if we are to construct a 
healthy society, we cannot afford to lose 
the values already achieved in our quest 
for those that are as yet unrealized. 

The prime necessity of the present, 
then, is the recognition that the political 
problem is complex in nature. There is 
more than one end to be sought by so- 
ciety, more than one human need to be 
fulfilled; and, unless we remember this, 
we run the almost certain risk of losing 
some of these in our quest for others. So 
soon as we restrict attention to only cer- 
tain aspects of the good society, other 
aspects are left without the guidance of 
intelligence. Men are always prone to 
take for granted those values, those satis- 
factory phases of society, that are se- 
cured to them, and to bend all their 
efforts to the improvement of whatever 
phases may be unsatisfactory. And, 
whenever they do this, there is more than 
a probability that the very doctrines 
they support and the institutions they 
establish in the quest for new values are 
going to undermine and destroy the value 
they have previously achieved. 

If this is to be avoided, the necessary 
first step is to emphasize the complexity 
of the ideal of justice that society pur- 
sues and to clarify the various facets of 
this ideal. As an effort in that direction, 
this essay is intentionally naive in the 
sense that it asks again questions that 
are old and obvious. And it is intention- 
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ally abstract, both in considering justice 
as a constant and identical goal and in 
analyzing this concept in the most gen- 
eral terms possible. It is an important 
fact that the nature of political ideals is 
ultimately derived from the contents of 
political fact. The ideal is projected as a 
complete solution of the problem offered 
by the actual and as a perfect realization 
of tendencies that are largely thwarted 
in the actual. That is, ideals are gener- 
ated out of experience. Hence, the pre- 
cise concept of justice advanced by any 
age will be a function of the specific con- 
dition of society at that time. But justice 
also has a common character, descriptive 
of a general end to which men would 
escape from the always present general 
evils of society. Though social structure 
and organization have varied greatly in 
time, yet the plaints that reformers have 
raised against the actual and the pleas 
they have addressed to the ideal bear a 
striking resemblance. That is, there is a 
constant element in the political condi- 
tions that confront experience. And it is 
this common general character of justice 
that must be clearly realized before po- 
litical action in any specific situation can 
be lastingly effective. 


I 


Upon the general purpose of society 
and the state, political thinkers have, 
from time immemorial, been in complete 
agreement—at least verbally: they join 
as a chorus in proclaiming that society 
exists in order to promote the happiness 
and well-being of its members. Further, 
they seem to be equally agreed in their 
abstract conception of happiness, or the 
Good Life, which is always defined in 
some such terms as these: Happiness is 
the state of affairs which results when an 
individual’s acts are initiated from within 
himself, so as to be an expression of his 
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own nature, and when these acts satisfy 
the real needs that gave rise to them, so 
as to realize the potentialities of the per- 
son acting. Put in other terms, the Good 
Life must exhibit purpose, consisting of 
those ideals or values which the individ- 
ual conceives as his proper ends, and pat- 
tern, consisting of the organization of 
activity that the individual imposes up- 
on himself in order to achieve these ends. 
These are admittedly highly abstract 
ideas, requiring much elaboration in the 
direction of the specific and the concrete; 
and this elaboration they have received 
through the various historical schools of 
ethics and morals. The ethical theories of 
eudaemonism, hedonism, utilitarianism, 
intuitionism, self-realization, etc.,and the 
ethical doctrines of virtue, duty, pleas- 
ure, benevolence, etc., are simply a series 
of movements emphasizing the different 
constituents and perquisites involved in 
the general concept of happiness. They 
are all true and they are all valuable, but 
no one of them is exhaustive or self- 
sufficient. They represent the results of 
so many experiments in quest of the 
Good Life, and are in their nature not 
contradictory but complementary. 

The detailed exploration of the con- 
cept of happiness can thus be properly 
regarded as the special field of inquiry of 
ethics. Political and social thought, by 
common consent, is concerned only with 
promoting its possibility; that is, in pro- 
ducing conditions such that men will 
have the largest opportunity of pursuing 
and achieving happiness, as this is indi- 
cated to them by ethics. Evidently, this 
distinction is tenuous and becomes vague 
and shifting if pressed too far; but it has 
real theoretical and practical justifica- 
tions. As thus delimited, the proper func- 
tion of political inquiry is to define the 
necessary and sufficient social conditions 
for the successful pursuit of happiness; 
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to determine the institutions and organi- 
zations that are the most efficient instru- 
ments to guarantee these conditions; and 
to discover just what beliefs and habits 
must be instilled into people if they are 
to be able to realize and take advantage 
of these conditions. It then becomes the 
task of political activity to produce and 
maintain a society patterned after this 
ideal. 

This is simply to say that the central 
point around which political thought and 
action have always revolved is the con- 
cept of justice. It is into this word that 
men have distilled their social longing, 
and it is by this name that they have 
identified the object of their common 
strivings. Further, from the moment 
that men first awoke to the possibility of 
social change, and sought to guide this 
purposefully in a chosen direction, they 
have known in broad and general terms 
what they meant and what they wanted; 
Plato spoke for them and for all future 
generations in defining justice as the 
“having and doing what is one’s own.” 
The human heart always, the human rea- 
son usually, have conceived the good so- 
ciety in these same terms. Social discon- 
tent has always issued from the enforced 
and painful recognition that a given so- 
ciety does not permit men to have and to 
do their own. All of man’s charters, 
declarations, bills of rights, and constitu- 
tions have been but reassertions of this 
faith, periodic reminders of a constant 
purpose. And all reforms and revolu- 
tions, at least in the common allegiance 
to them, have been attempts to remove 
various obstacles of evil and ignorance 
and to approach men to a condition 
where they can call themselves their 
own. Since it is in this light that men 
envisage their social goal, any reconsid- 
eration of the political problem had best 
commence with an inquiry into the na- 


ture and conditions of this elemental 
vision of justice. 

As a simple statement of the heart’s 
desire, Plato’s definition permits of no 
improvement; it accurately expresses 
man’s most persistent desire. But it does 
permit, and even demands, elaboration 
and analysis. We can and must reduce to 
rational form this vague, emotional 
dream of a just society; and we need to 
discover the exact logical structure of the 
process through which men, urged by 
passion and acting blindly, move from 
one social organization to another. It is 
here the task of reason to dispel the ap- 
parent confusion of the ideal and to re- 
veal the ordering principle of an activity 
which seems to be only erratic. 

The most obvious first step in this di- 
rection is to appeal to common sense for 
a more detailed description of the just 
society it seeks. And since the ordinary 
man is more eloquent when outraged 
than when exalted, we can probably ap- 
proach more closely the precise and the 
explicit if we begin with an account of the 
injustice that men rail against. The core 
of this complaint can be put briefly: Life 
is unjust because in it desire outstrips 
desert, the selfish overwhelms the al- 
truistic, and success loses all relation to 
merit. Let us see how this takes place. 

The primitive form of injustice is the 
appeal to force—the actual employment 
in practice, long before it is enunciated in 
theory, of the principle that might makes 
right. Under the impetus of blind self- 
interest, some men seek to acquire power 
and possessions beyond all necessity; 
while others, and these are the many, 
limit their strivings by some measure of 
fairness and decent regard for others, 
and by the pursuit of the values of 
contemplation and co-operation as well 
as those of acquisition and exploitation. 
On the whole, men move in the direction 
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of what they seek: vacillation, stupidity, 
and frivolity disrupt the intentions of 
men, and life is certainly colored with 
frustration; but to an effective extent 
purposes are reflected in fact. Conse- 
quently, those who pursue self-interest 
usually further it; while those who labor 
for the common good often do so at the 
cost of themselves. The inevitable result 
of this is to instal in positions of wealth 
and authority those who have sought 
these with the least regard for such ex- 
traneous factors as rights and duties; 
and, conversely, to leave in a status of 
economic and political dependence those 
whose attention has been turned toward 
other interests. And now notice the net 
efiect of this: Men who care utterly for 
themselves and not at all for others, men 
unhampered by scruples and obligations, 
gain power and control within the so- 
ciety; while men who are capable of dis- 
interested action, men who can judge 
and serve-the good rather than the ex- 
pedient, have no voice in the direction of 
affairs. In short, the very qualities that 
enable a man to make himself a leader 
unfit him to exercise this leadership in a 
healthy fashion; while those who would 
make responsible leaders rarely attain 
the position. This explains the long 
familiar fact that there are a hundred 
bad kings for every good one. 

Once this segregation of the mighty 
from the meek has been accomplished, 
the first care of the successful individuals 
is to establish themselves as an accepted 
dominant class; they assume control of 
the machinery of society and organize 
and administer this in the interest of 
their private ends. Their tenure of power 
is thus transformed from de facto to de 
jure; at first, supported only by the sanc- 
tion of force or ruse, they attempt to dis- 
guise this and to surround themselves 
with all the majesty of legal and religious 
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right. The usurping power makes itself 
legitimate and so profits from the respect 
and obedience that such authority cus- 
tomarily commands. 

The use of force, the original form of 
injustice, thus instals a private group in 
control of public power. And this issues 
in organized, or social, injustice: that is, 
in a state of affairs where the masses of 
men are systematically prevented from 
having and doing their own and are pur- 
posefully exploited in the interest of the 
dominant class group. When we examine 
the situation that holds where there is 
such established injustice—that is, in all 
actual societies, to varying degrees and 
in different specific guises—we find that 
it has three essential characteristics. Or, 
put differently, organized injustice pro- 
duces three bitter consequences that men 
resent and complain about. The most 
obvious and objectionable of these is the 
element of compulsion. In any society 
large numbers of men are unable to 
choose their careers or to order their 
lives in any planned and purposeful man- 
ner. They are compelled to labor at tasks 
that range from the meaningless to the 
actively repugnant, and they are not ina 
position to decide freely to change their 
course as taste and temperament advise. 
The form of this compulsion has ranged 
from the abject passivity of the ancient 
slave, who was owned, commanded, and 
used, to the much less apparent eco- 
nomic subserviency of the modern la- 
borer, who is dependent upon the imper- 
sonal and fortuitous vacillations of a 
“market” that he cannot understand or 
control. But throughout there is present 
the same injustice, the same element of 
extrinsic control; men cannot “‘do”’ their 
own because they are victims of a deter- 
minism that is both foreign and indiffer- 
ent to them. They are dominated from 
without and are forced to labor in the 
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interests of others at tasks that are 
recommended only by necessity. 

The second major aspect of estab- 
lished injustice is the favoritism that 
regulates the status and the reward 
given to individuals. Within the frame- 
work of such a society, the qualities by 
which a man wins advancement, the rea- 
sons for which he is given a position, are 
not those that really deserve to be recog- 
nized. This play of prejudice moves in 
two directions. In the first place, those 
who are in power favor and advance men 
who will serve their interests rather than 
the social good; so it is venality and cun- 
ning, rather than honest capability, that 
determine position. In the second place, 
since the powerful become such by other 
qualities than intelligence and discrimina- 
tion, they are frequently deceived by char- 
latans and sycophants. They are prone 
to mistake shadow for substance and to 
accept pretense as a substitute for fact. 
The operation of these two causes makes 
a travesty of common justice because it 
destroys all proportion between real 
worth and actual status. And men are 
forced to the realization that what they 
“have” is not a function of their char- 
acter and capacity—that is, of their true 
nature—but is determined by their use- 
value to an artificial and amoral set of 
interests that has become established in 
power. 

The final aspect of organized injustice 
is more tenuous and amorphous than 
those already discussed and is certainly 
felt less explicitly, though perhaps even 
more pervasively, as a defect in the so- 
cial environment. This is the isolation 
that an unjust society imposes upon its 
members. Under conditions of compul- 
sion and favoritism, individuals are iso- 
lated, that is, they are deprived of a 
healthy relationship with their group, 
and left dependent upon themselves, in a 


double sense. First, they are allowed no 
active and effective part in the adminis- 
tration of social affairs; they have no 
responsible voice in the concerns of the 
group, so they find it difficult to associate 
themselves and their interests with those 
of their fellows. Men are thus forced into 
a social vacuum, are unable to identify 
themselves with any large human enter- 
prise to which they can contribute, and 
are made to feel that their lives are but 
necessary routines, with no purpose save 
mere survival in time. Men want to work 


‘for something beyond themselves—a 


book, a theater, a town, a nation, almost 
anything—and to the extent that so- 
ciety makes this impossible it makes life 
meaningless and repetitious. Injustice 
also acts to isolate individuals in denying 
to them any full measures of physical 
support from the society. It happens too 
often that men who are working toward 
ends which may be of great social value, 
but which seem devoid of immediate 
material consequences, can rely upon 
little help from their group; they are 
forced to work alone and under great 
handicaps because society does not un- 
derstand or sympathize with their pur- 
poses. In both of these cases the issue is 
injustice, because society isolates men 
both spiritually and physically in de- 
nying them the moral responsibility and 
the physical assistance that are neces- 
sary to the having and doing of their 
own. 

This description of injustice has been 
done, to put it quaintly, on the level of 
the ideal: no actual society has ever ex- 
hibited these conditions to a complete 
degree. But all societies suffer from them, 
and they constitute the actual injustice 
that is present and arouses the resent- 
ment of men. Hence, in trying to obtain a 
common-sense description of justice, the 
simplest procedure is to negate these 
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conditions. The perfectly just society 
would then be one in which there was no 
compulsion, no favoritism, and no isola- 
tion. The elaboration of this picture in 
concrete and detailed terms will occupy 
much of our later attention; for the 
present we need obtain only briefly a 
more positive conception of what men 
seek under the name of justice. 

In wishing away all traces of estab- 
lished, or organized, injustice, men are 
longing for a society that will leave them 
to act as they see fit in the pursuit of 
their own interests, will guarantee to 
them rewards commensurate with their 
abilities, and will give them both moral 
and material support toward their sepa- 
rate purposes. The majority of men have 
a reasonable and modest conception of 
what it is properly their own to have and 
to do. They do not make excessive de- 
mands because they do not have any 
exaggerated idea of their own impor- 
tance. They want some measure of real— 
and not merely theoretical—opportunity 
to choose and train for a calling that 
suits and satisfies them. They want a 
decent liberty of individual action. They 
want the assurance that their advance- 
ment will depend chiefly upon their own 
efforts. They want to perform some 
duty, to contribute to some cause, in 
which they can take pride, and which 
will gain them the respect of their fel- 
lows. And they want a stable environ- 
ment that will afford them the help of 
their fellows and will permit them to 
plan and project into the future. 

So, for the generality of men, justice 
means, essentially, the opportunity to 
labor in the measure of their talent and 
to be secure in a fair reward. Man wants 
a social structure in which he:can find a 
function agreeable to his taste, ability, 
and energy; in which he can work with a 
minimum of interferences from other ele- 
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ments within the society; to which he 
can make a healthy and appropriate con- 
tribution, so that he can associate his 
interest with the group interest; and 
from which he can receive co-operation, 
sympathy, and security. The just society 
that men envisage must allow the indi- 
vidual an effective voice in the deter- 
mination of his status; it must guarantee 
him against privilege; it must assure him 
responsibility commensurate with his ob- 
ligations; and it must provide a system- 
atic framework through which individual 
wills and efforts can be translated into a 
coherent whole. In seeking justice, men 
are seeking to realize a situation in 
which, by uniting with one another, each 
can more effectively attain his own 
proper goal. 

It is neither necessary nor profitable to 
elaborate any further this synthetic pic- 
ture of the just society. Beyond this, 
common sense ceases to be articulate and 
becomes rhetorical. ‘Life, liberty, and 
the pursuit of happiness,’’ ‘“The natural 
and inalienable rights of man,” “Liberté, 
Egalité, Fraternité,” and the other his- 
toric pleas of anguished men, are moving 
utterances; they are effective ways of 
giving body to the idea of justice and of 
stirring men to activity in its behalf. 
But, though they give rise to action, they 
cannot adequately guide and direct it. 
They do not afford any clarifications of 
the inner complexity of justice, nor do 
they offer any clues as to how this can be 
achieved. They depict a total state of 
affairs as desirable, but they do not indi- 
cate the details of this situation or the 
methods to secure it. To obtain en- 
lightenment on these questions, our in- 
quiry needs to adopt other tools and to 
take a new direction. Philosophical 
analysis must now intervene to dissect 
this concept of justice, and to reveal its 
nature and its conditions. 
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The first exercise of dialectic upon this 
projected ideal discloses the fact that 
justice is essentially the characteristic of 
a whole possessing integrated parts. The 
concept of the just is relational and de- 
mands a system whose operation it de- 
scribes. Unity cannot accept justice as a 
meaningful predicate, nor can segregated 
elements whose relations and transac- 
tions are either accidental or arbitrary. 
Only bodies or groups having internal 
structure and permitting reciprocal ac- 
tion can exhibit this quality. To be just 
is, most fundamentally, to be organized. 

But justice is predicated of only a cer- 
tain type of organization, and then only 
under certain conditions; it is these im- 
portant differentiae that our analysis 
must now search out. As we consider the 
social whole that men regard as just, it 
soon becomes apparent that such a 
whole is distinguished by the peculiar 
significance and emphasis that attach to 
its parts. The common idea of a whole 
treats this as a unity, composed of parts, 
to be sure, but of parts which belong to 
the whole and which require no consider- 
ation on their own account. Generically 
conceived, parts can be defined only in 
terms of the system in which they occur 
and can be exhaustively described by 
means of the operations they perform 
within this system. The usual relation of 
part to whole is that of means to end, and 
the relationship poses only the problem 
of so organizing the parts as to secure the 
highest degree of efficiency for the 
whole; the parts must obviously be con- 
sidered, but solely as necessary contribu- 
tors to their whole. Meaning and value 
adhere in the whole and are reflected 
upon the parts as these function to pro- 

mote the interest of the whole. The con- 
cept of justice very evidently makes de- 
mands that are not satisfied by this usual 
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whole-part relationship. The social whole 
that men envisage is not termed ‘“‘just”’ 
simply on the ground that it organizes 
its parts efficiently and so procures from 
them the greatest possible benefit for it- 
self. The predication of justice involves 
not a mere qualification or addition to 
this criterion but a shift to a fundamen- 
tally different frame of reference. The 
essence of this shift is a drastic revision 
in the status of the part. Where justice is 
in question, the part is treated as an end 
in itself; it now has a value properly its 
own and independent of the whole in 
which it occurs. Verbally, the change 
that is wrought here can be most easily 
expressed by substituting the idea of 
member for the idea of part; the difference 
between the two resides in the fact that 
the member must be regarded as self- 
subsistent, and hence as having a private 
purpose and function which keep it really 
distinct from the whole that contains it. 
The part here becomes a self-contained 
entity, ideally if not in fact; it refuses to 
be absorbed in the whole, even though it 
acknowledges that it cannot exist apart 
from this whole; it admits connections, 
but it still insists on maintaining its 
separateness. 

This revision in the status of the part 
necessarily entails a revision in the status 
of the whole, which suffers a loss of pre- 
rogative and influence corresponding to 
that gained by the part. The whole which 
can exhibit justice ceases to be a real 
unity, because it can no longer justify its 
behavior toward its parts simply by es- 
tablishing that this behavior benefits it- 
self. Since the parts of such a whole claim 
value and attention for themselves, the 
whole must further establish that its be- 
havior honors and advances this claim. 
To discriminate the social whole as a 
type, men have termed it a union rather 
than a unity. The logical basis of the felt 
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difference between these terms is to be 
found in three directions: the continued 
existence of the union, as a whole, de- 
pends upon the assent of its parts; the 
union, devoid of value as such, borrows 
this from its parts and to the extent that 
it promotes their proper value; the union 
is a whole whose structure and operation 
must be coherent while yet serving a 
plurality of distinct ends. To be just is, 
specifically, to be organized in the inter- 
est of the parts. 

The final point that now arises con- 
cerns the manner in which the whole- 
part relationship must be conceived in 
order to satisfy the demands of justice. 
It is obvious that this radical change in 
the nature and status of whole and parts 
must be reflected in the relation that 
formerly held between them; since the 
relation is functional, it will alter with 
the character of its elements. At first 
glance, it might appear that in this type 
of whole the usual relationship is re- 
versed, with the parts standing as sepa- 
rate ends and the whole as a collective 
means. But the situation is not so simple 
as this. Certainly justice requires that 
the social whole shall be instrumental to 
its individual members. But to consider 
such a whole as a simple means is to sup- 
pose that there already exists some clear- 
cut end that it is to serve; that is, it is to 
suppose that the parts enunciate a single 
coherent purpose and that the whole has 
only to lend itself as means to the realiza- 
tion of this purpose. This is obviously 
not the case. If it were, the parts would 
already be a whole which would then 
have no need of another whole to serve 
it. Where justice is in question, it is pre- 
cisely this absence of any single end or 
purpose that complicates the matter. It 
is not one end that the just whole must 
promote, but many different ends that 
must somehow all be honored and fur- 


thered. Because of this fact, the whole 
has here the difficult task of serving com- 
peting interests; its function as a means 
is the paradoxical one of curtailing its 
own various ends and refashioning these 
in such a manner that they can be at 
least partially realized. If justice left the 
whole-part relationship a pure case of 
means and end, it would pose only the 
problem of adopting the whole as means 
to the parts as end; in fact, it poses the 
far more severe problem of using the 
whole as a means to reconcile the several 
parts considered as different and sepa- 
rate ends. It is true that the idea of jus- 
tice transforms the relation of whole to 
part into one of means to end; to say 
this is simply to accept the traditional 
doctrine that society exists for the sake 
of its citizens. But it must be recognized 
that the whole becomes a means of a 
quite peculiar sort; since, as a whole, it 
has many parts, it is a means to ends 
which are distinct and so may be dis- 
parate. 

This recognition at once introduces 
another qualification that is perhaps 
even more important. The whole is a 
means which has itself to determine the 
ends that it is to serve. As usually con- 
ceived, a means is an instance of sheer 
instrumentality: it exists for a purpose 
that is independent of itself and is al- 
ready clearly defined. The means is 
fashioned or adapted for this end, and it 
has no voice in the structure of the end it 
serves or of itself as an implement. It 
will readily be seen that the social whole, 
with the demands of justice to meet, 
cannot be any such passive instrument as 
this. Justice supposes that each part, as 
an end, has a private status and func- 
tion. This being so, each part will de- 
mand, and theoretically should receive, 
from the whole consideration for itself 
and assistance in the realization of its 
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individual purpose. This imposes upon 
the whole a double dbligation; it must 
promote the private interests of each 
part, and it must prevent the pursuit of 
this interest from interfering with the 
other parts. This will evidently be an 
intricate and delicate task; but we need 
now to notice only the essential condition 
to its adequate performance. The whole 
must examine, judge, and adjust the 
claims advanced by its parts. The whole 
has to be an active participant in the 
formation of the purposes to which it is 
to be devoted. It attends to the enuncia- 
tions of its parts; but it attends to these 
critically rather than servilely. It is 
aware that they may contradict one an- 
other, and so it recognizes the necessity 
for its own intervention as arbitrator. 
Consequently, we are here dealing with a 
means which must have the right and the 
power to question, to change, and even 
to deny the proposals advanced by its 
ends. The social whole, as a means, as- 
sumes the contradictory task of defining 
the ends that it will further; it becomes 
an instrument for the determination of 
purposes, as well as for their achieve- 
. Ment. 

Hence, where justice is involved, the 
pure categories of means and end are in- 
adequate; they distort and falsify our 
social thought by molding it into forms 
that are oversimple and by directing it 
toward problems that are insoluble. If 
the whole, the community, is regarded 
as a means, then it must honor the value 
that each of its parts sets upon itself, 
must seek to aid each of these toward the 
attainment of its objects, and so must 
inevitably promote chaos. If, in desper- 
ate revulsion against this, it is regarded 
as an end, then it must enunciate its own 
purposes and program, must determine 
the status and function of its parts as 
mere contributors to this program, and 
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so must issue in tyranny. In neither of 
these cases can the whole be character- 
ized as just; in fact, the problem of jus- 
tice is precisely the problem of avoiding 
these extremes. Then, since these cases 
are the ineluctable alternatives of the 
means-end conception, the whole-part 
relationship must be further qualified. 

The nature of this qualification is dic- 
tated by the conditions to be met. It is 
required that the separateness of the 
parts shall be respected at the same time 
that systematic connections between 
them are assured. To effect this, the 
parts must have the ideal status of ends, 
but they must surrender the autonomy 
of decision and function that is usually 
associated with ends; and the whole must 
have the status of means, but it must 
acquire a purposiveness and sovereignty 
that do not adhere in any common 
means. This is to say that the member 
combines the antagonistic attributes of 
end and part; the union, those of means 
and whole. The member is an end, ad- 
vancing a valid claim for consideration of 
its purposes; but it is also a part, de- 
pendent upon the other parts and upon 
the whole, and so of necessity condi- 
tioned by these. The union is a means 
whose functioning is directed toward the 
benefit of its several members; but it is 
also a whole, connecting and integrating 
its parts, and so necessarily endowed 
with the power of limiting and regulating 
these. Justice dictates this relation of 
member and union because it requires an 
organization that can synthesize parts 
that remain independent into a whole 
that is efficient. Here, the criterion of in- 
dividual independence is the degree to 
which the parts can express and realize 
their private interests; the criterion of 
systematic efficiency is the degree to 
which the parts perform their proper 
functions and so contribute to the func- 
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tioning of the whole. The criterion of so- 
cial justice then becomes the degree to 
which the whole serves as a medium for 
mutually beneficial transactions between 
the parts and as an agency for achieving 
co-operation without imposing sacrifice. 
To be just is, essentially, to be so or- 
ganized as to translate adequately pri- 
vate interests into public functions. 
What abstract analysis here reveals in 
utter starkness and clarity of structure is 
the central core of political activity: the 
necessity for binding into an effective 
and stable union a mass of men, each of 
whom remains a distinct individual. It is 
this problem that societies and politi- 
cians are continually striving to solve, in 
its specific occurrences, and without un- 
derstanding its generic nature. We can 
already state—but here only state—its 
determinant features simply by express- 
ing in political terms the factors that 
have been laid bare. The central char- 
acter of the political difficulty—the es- 
sence of the problem raised by justice— 
is the establishment of a working coin- 
cidence between self-interest and group 
interest. Justice, as a social goal, de- 
mands that each individual shall have 
the chance to direct his life toward the 
realization of his own purposes. But it 
also demands that these separate lives 
shall be mutually helpful. The difficulty 
that is involved here can be stated very 
succinctly: Men want society to leave 
them alone, but at the same time they 
expect society to protect and aid them. 
When we consider this request as voiced 
by any one man—especially when each 
regards it as his own simple desire for 
tolerance—it appears both reasonable 
and modest. But when we remember 
that it is advanced simultaneously by a 
horde of individuals, with many different 
interests, capacities, and characters, 
when we recognize that amid this welter 
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of conflicting persgns there is no facile 
touchstone for dilJnguishing the good 
from the bad, the well-intentioned from 
the vicious, then the execution of this 
request is seen to be a delicate and com- 
plex task. For justice requires that each 
part, each mean, be respected as a sepa- 
rate entity and guaranteed freedom of 
action; but when any man abuses this 
respect, and makes himself a nuisance or 
a menace to his fellows, then justice re- 
quires that they be protected against 
him and that he be disciplined. Put in 
different terms, this means that society 
must aid men to achieve what they de- 
serve but must restrain them when they 
attempt, by force or by ruse, to get more 
than they deserve. The difficulty that 
this raises is obvious and familiar: If a 
society grants its citizens a high degree 
of freedom on the ground that good men 
both deserve and need this, it unavoid- 
ably offers to vicious men a large oppor- 
tunity to practice their evil in safety. 
And if society exercises a tight restraint 
upon men on the ground that this is 
necessary to prevent individual aggres- 
sion, the margin of error is even magni- 
fied; the good are restrained along with 
the bad and are subjected to the same 
compulsion; and, what is worse, it is en- 
tirely possible for vicious men to gain 
control of the organized power of society 
and administer this for their own private 
ends. 

Since these are the difficulties that are 
inherent in the quest for justice—the 
forms injustice wears—the political prob- 
lem becomes that of establishing be- 
tween men and the state a relation that 
will assure each of these its proper role. 
The state must be given the power to 
prevent evil from becoming rampant and 
to produce an environment that will 
further the honest interests of men. But 
the state must in its turn be prevented 
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from abusing this power by directing it 
toward any special f interests for one 
group and against ali others. To be an 
effective agent of the social group, the 
state requires sufficient power to treat 
citizens as parts and to organize them 
into a whole; this is necessary to estab- 
lish social order. But to keep the state 
also a responsible agent, this power must 
be defined and controlled in such a way 
that the state will serve as a means to the 
ends represented by its citizens; this is 
necessary to assure individual freedom. 
In short, authority must be both insti- 
tuted and limited. 

At some times in the past theorists 
sought to escape this dilemma by talking 
glibly about positive and negative acts of 
government; but time has thoroughly 
exposed the inadequacy of this view, 
which should have been at once appar- 
ent. For no one, however subtle, was ever 
able to draw an accurate theoretical line 
between the positive and negative func- 
tions of government; they could only 
give to these some particular concrete 
content, dependent upon personal bias or 
private interest, and so subject to change 
from person to person and from moment 
to. moment. At other times the attempt 
has been made to solve the difficulty by 
drawing up an exhaustive list of the 
natural rights of the individual that the 
state must honor, and which, conse- 
quently, determined in detail what the 
state was and was not to do. But this 
also broke down in practice, for these 
natural rights developed the incon- 
venient habit of conflicting with one an- 
other: in protecting one person’s rights 
you abused those of some other person. 

All such attempts to solve the political 
problem by exactly defining the duties of 
government—the proper limits of state 
interference, as classical theorists call 
them—are doomed to failure: for these 


duties depend upon actual conditions, 
upon the whole complex situation within 
a society, and so they cannot be defined 
theoretically nor determined for the fu- 
ture. The political problem does not re- 
volve around the necessity to define with 
precision the proper spheres of govern- 
ment action. It revolves, rather, around 
the necessity to define and establish a 
social situation in which the very com- 
plex and subtle dual relationship of 
means to end and whole to part shall be 
maintained between government and 
citizens. The question of state interven- 
tion always depends in fact upon the 
organization of power within the society. 
The state is constantly intervening, even 
when it seems to be doing the least; for 
its refusal to act in one direction is itself a 
positive intervention in the other direc- 
tion. The extent to which the state should 
act depends upon the social, physical, 
and economic environment, and changes 
constantly; the extent to which it does 
act depends upon the interest of what- 
ever group can exert a dominant pres- 
sure upon the state. The specific rela- 
tions that hold between government and 
citizens are a function of circumstances, 
and so in a state of flux; every society has 
continually to adapt itself to the de- 
mands of a changing present. And so the 
forms of government, the interpretation 
of law, and the use of state authority 
move with history. 

Yet the general relation that justice 
requires remains constant through this 
change: men must acknowledge the re- 
spect and obedience they owe the state, 
and the state must acknowledge its duty 
to be sensitive and responsive to the in- 
terests of its citizens. It is the perennial 
problem of politics to make sure that the 
state, into whatever sphere of human 
activity it finds it necessary to move, 
shall remain the tool of its members. In 
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the practical language of politics, this 
means that power must be organized, 
that is, exercised by a few; yet this power 
must be benevolent, that is, exercised in 
the interest of all. This is the real politi- 
cal paradox: to create disinterested 
power. 

Thus, the relationship between part 
and whole—between member and union 
—that is demanded by justice is complex 
and, perhaps, even incoherent. It forces 
us to conceive of ends that admit of limi- 
tation from without, and of a means that 
accretes to itself the directive function; 
of parts that claim precedence while they 
pledge allegiance, and of a whole that 
wields only delegated authority and ac- 
knowledges its subserviency. But justice 
does demand this, and nothing is gained 
by denying it for the sake of a spurious 
simplicity. It is tempting, in the interest 
of our practical pursuit of justice, to 
simplify the problem it poses and to ab- 
breviate its necessary conditions. Where 
analysis reveals such complexities and 
difficulties as those entailed by justice, it 
is natural to search for intellectual 
schemata which will promote compre- 
hension and propose solutions. Under 
this impulsion, we try usually to reduce 
the just society to simple mechanistic or 
teleological terms, since these are the 
modes of thought most familiar to us. 
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But, as our inguigg apparent, 
to proceed thus is Wachieve only perver- 
sions. This is clearly a case where 
Bergson’s classic criticism applies: to 
conceive of justice upon the model of 
either mechanism or finalism, or any 
combination of the two, is to succeed 
only in stating the problem in such a 
form that no solution is possible. These 
abstractions, borrowed from matter and 
man, lead us inevitably toward systems, 
whether machines or organisms; and the 
obstinate fact remains that systems, as 
such—vary them as we may between the 
extremes of mechanical efficiency and 


organic leniency—cannot be just because 


they cannot exhibit the proper relation 
of part and whole. Consequently, so long 
as we remain under the sway of these 
abstractions, the concept of justice es- 
capes us; the societies we envisage are 
artificial and those we construct are 
rigid and unstable. It is necessary to rec- 
ognize that the predication of justice 
posits a unique situation which must 
transcend any categories derived from 
other realms. Recognizing this, we can 
accept the fact that the abstract condi- 
tions of justice are ultimate, permitting 
no reduction to “simple’’ terms, and so 
requiring literal interpretation in the 
concrete context of society. 
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THE CONSTITUTIONAL DECISION 
A GERMAN THEORY OF CONSTITUTIONAL LAW AND POLITICS 


FREDERICK E. DESSAUER 


ow that the war is over, most of 
N the European nations will begin 
a new chapter in their constitu- 
tional history. They may intrust con- 
stituent assemblies with the making of 
new constitutions, or they may amend 
what appears to be the law of the land 
in accordance with the rules provided 
for that purpose. In either case the legal 
foundations of political life will become 
changed. The French Third Republic 
and the German Republic of Weimar 
will not rise from the ashes. The new or 
changed constitutions will, perhaps, ex- 
press new social forces or changed condi- 
tions of power, though, immediately 
after the war, the strength of those forces 
and the stability of those conditions may 
be doubtful; but the new constitutions 
will also express something that we may 
call the political spirit of the time, some- 
thing that is more than the simple result 
of evident facts in the social, political, 
and economic field, something that 
shapes those facts as well as is shaped by 
them. 

Usually we look for this spirit in party 
programs or in the declarations of lead- 
ing men. Sometimes, however, the polit- 
ical thought and the political will speak 
through the prevailing theories of con- 
stitutional law, perhaps less loudly but 
probably more clearly than through 
other channels. These theories may es- 
cape the observations of those investi- 
gators who have lately discovered Eu- 
rope; for one thing, they are not quite 
new, and, for another, they are not dis- 
cussed in the market place. Theories 
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which are fifteen or twenty years old 
may now be entering their period of 
germination. Men who in their most 
receptive years were impressed by those 
theories will now be coming to the front. 
The discussions and writings of the past 
few years are much less important; wars 
are more effective for the breeding-out 
of old than for the begetting of new ideas. 

So when constitutional decisions have 
to be made in Europe, Carl Schmitt’s 
theory of the constitutional decision 
will not be forgotten. In Germany no 
teacher of constitutional law was so 
widely read since the days of Mohl and 
Gneisi, at any rate outside the legal 
fraternity; many who never read his 
books absorbed his doctrines from sec- 
ond- and third-hand sources. Most of 
his books were translated into French, 
Spanish, and Italian. Few teachers of 
constitutional law developed such an 
accurate sense for the new ideas which 
filled the air and for the vulnerable spots 
which could be exposed in old theories 
and beliefs. That he brought constitu- 
tional law into touch with politics again 
and that, as a true Hegelian, he knew 
how to beat the drum increased his 
European influence in a time of change 
and new establishment. We may, and 
we should, reject his doctrines; but the 
teachings of the heretics are useful as a 
check on the articles of faith and as an 
aid in the recognition of weak positions." 

* Schmitt’s writings, with the exception of those 
published after 1933, have been clearly and thor- 
oughly described and analyzed by Kurt Wilk, “La 


Doctrine politique du National-Socialisme, Carl 
Schmitt,” Archives de philosophie du droit et de socio- 
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He did, of course, prepare National 
Socialism, first unintentionally and 
later intentionally, although his basic 
conceptions are quite different from the 
National Socialist creed.? He interpreted 
the new law from a more or less official 
position; he accepted the honors and 
offices which the Third Reich conferred 
on him, and he obviously enjoyed the 
increased recognition which was given 
to him. He took a leading part in the 
most unsavory anti-Semitic activities. 
Finally, the Revolution devoured this 
child, too, at least in so far as he lost 
influence. 

Carl Schmitt supported the new rul- 
ers with all the weapons which a wide 
erudition, an unusual analytic ability, a 
brilliant style, and an elastic conscience 
could supply. He was not simply a turn- 
coat; like those romantics he had once 
described so well, he lacked the human 
substance and the judicial mind with- 
out which a great talent loses its bear- 
ings, goes adrift, and becomes histrionic. 

What matters, however, are his teach- 
ings. The ideas he formulated and mir- 
rored were the ideas of the time. They 
stirred the minds of people both inside 
and outside Germany. They are older 
than National Socialism. They grew out 


logie juridique, IV (1934), 169 ff. The title of the 
article is misleading, as it deals with Schmitt and 
only occasionally and incidentally with National 
Socialism. The article is written from the point of 
view of the legal philosopher who asks how far 
Schmitt’s system is scientifically justified, coherent 
in itself, and beneficial to law. Such a treatment 
misses the dynamic force and the political impor- 
tance of Schmitt’s work. To blame a Hegelian for 
subjective methods and for his violent treatment of 
experience is easy. The inconsistencies and inco- 
herencies which Wilk finds in Schmitt’s system are 
the sad destiny of all legal philosophy; they result 
from the unfortunate position of law, which belongs 
to two different spheres of reality. The article is 
highly instructive, but it deals with dynamite with- 
out mentioning that it may explode. 


2 Tbid., p. 169. 
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of the tension betwedn Rxacting norma- 
tive rules and rectory realities. They 
represent the latest case of those recur- 
rent protests which, aroused by such ten- 
sions, were so often raised against the 
validity of an autonomous law. 

Schmitt usually preferred writings of 
pamphlet size to voluminous books, a 
procedure which strongly increased his 
popularity among the educated. How- 
ever, different from the romantics, whom 
he hated and to whom he was so similar 
in many ways, he brought his concep- 
tions into a system in his Verfassungs- 
lehre of 1928. Dedicated to a Jewish friend 
who was killed in action in the first 
World War, it comprises his former and 
suggests much of his later thought. From 
this book all analysis has to start.3 


THE METHOD 


Schmitt reaches his conclusions from 
two kinds of premises. He takes first a 
small set of basic definitions which he 
then proceeds to unfold. In this case the 
definition already contains the essence 
of the proposition. This method falls 
short of the requirements of a critical 
philosophy; it is arbitrary, since the 


3 The following books of Carl Schmitt were used 
for this article: Verfassungslehre (“Theory of the 
Constitution”) (1928); Der Hueter der Verfassung 
(“The Guardian of the Constitution”) (1931) (the 
edition of 1931, which I used, is, if my memory is 
correct, not identical with the first edition); Die 
Diktatur (“Dictatorship’’) (2d ed., 1928); Volksent- 
scheid und Volksbegehren (“Popular Initiative and 
Referendum”) (1927); Das Reichsstatthaltergesetz 
(“The Law with Regard to Provincial Governors”’) 
(1934); Der Begriff des Politischen (“What Consti- 
tutes Politics”) (3d ed., 1934); Die Kernfrage des 
Valkerbundes (‘The Basic Question of the League of 
Nations”) (1926); Die Wendung zum diskriminieren- 
den Kriegsbegriff (“The Turn toward a Discriminat- 
ing Concept of War’’) (1938); Hugo Preuss (1930); 
and Uber die drei Arten des rechtswissenschaftlichen 
Denkens (“On the Three Different Methods of Legal 
Thought’’) (1935). One of his most brilliant books is 
Politische Romantik (“Political Romanticism’’), 
which I have dealt with in a separate article (Uni- 
versity of Toronto Quarterly, April, 1946). 
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correctness of the kesults obtained de- 
pends not on the metfi@d used but on the 
inherent validity or wisdom of the more 
or less intuitive basic definition. It is the 
method of charlatans and geniuses, not 
of scientific craftsmen, although there 
are many transitional cases. 

The other element of Schmitt’s con- 
clusions is that of factual judgments. 
These are, in most cases, at the root of 
the basic definitions. That, for instance, 
the blanks left in a constitution are 
filled out by the political decision of the 
constituent power, of the people in a 
democracy, of the monarch in a mon- 
archy, is a factual historical judgment 
from which legal conclusions are drawn. 
Related to such historical judgments are 
social judgments. For instance, it is said 
to be “‘in the nature of things” that the 
people cannot discuss or deliberate or 
formulate questions but can only an- 
swer them. From this judgment on facts 
legal conclusions are drawn with regard 
to the referendum or to the principles of 
representation. The use of such methods 
raises two questions: first, whether the 
factual judgment corresponds with ex- 
perience; second, whether even a correct 
judgment on facts may be legitimately 
opposed to existing rules of law. The 
first question is an appeal to the experts. 
The second is an appeal to conviction 
and conscience which alone can be deci- 
sive in conflicts between what is and 
what ought to be; this question, in other 
words, leads to the limits which facts 
enforce on normative rules. 

With the use of these methods the 
instruments of the constitution, the 
statutes, and the judgments of courts of 
law are reduced to secondary sources. 
They are evidence of the constitution, 
not its basis. They can guide, up to a 
point, but they do not necessarily de- 
termine the issues. Their evidence is not 


ETHICS 


simply accepted but is picked out in 
accordance with certain basic concep- 
tions as to the state which have been 
otherwise established. 

In Schmitt’s system, as I said before, 
the basic definitions are arbitrary. Flaws 
of subjectivity, however, have been 
proved in other methods of legal thought 
too. Legal positivism itself is subjective, 
and Schmitt, preferring attack to de- 
fense, often stresses that point.‘ Positive 
law did not come down from the stars. 
It is the expression of certain ideas and 
interests. Legal positivism simply sides 
with those ideas and interests which 
happen to have expressed themselves in 
the law of the land. The adversaries of 
legal positivism are, according to 
Schmitt, not any more arbitrary than 
its supporters; they are only subjective 
with another tendency, and they do 
not take a transitory settlement for 
an eternal truth. To legal positivism, 
however, their teaching and writing 
appears as a polemic and not as a sci- 
entific attitude. Schmitt overlooks here 
that two very different attitudes are both 
called ‘‘positivistic’”; but there is some 
difference between the simple souls 
whose inquisitiveness never goes behind 
the positive law and the skeptics who 
have overcome their curiosity, knowing 
that the glimpse behind the curtain may 
shake the fundaments of order.’ 

An important case of arbitrariness in 
Schmitt’s system is the use he makes of 
the various types of government. These 
patterns drawn from the observation 
and the interpretation of facts become 
points of legal orientation; instead of the 
legal or judicial formula, the historic 
decision or what is regarded as such 


4 Especially in his book on Hugo Preuss. 


5 Blaise Pascal, Pensées, ed. Léon Brunschwieg, 
V, 294. 
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creates the legal tie. Ideas, in the Pla- 
tonic sense, become prescriptions. This 
method reduces the tension between nor- 
mative rule and existing reality, brings 
both into one plane, and does not at- 
tempt to shape reality according to the 
postulates of regulating prescriptions; 
this is, of course, only partly successful, 
since reality has more than one mean- 
ing and trend, and only one of them is the 
“true reality.” 

The transformation of types of gov- 
ernment and institutional patterns into 
points of legal orientation has four im- 
portant consequences. 

First, the border line between law and 
politics becomes doubtful. Americans, 
familiar with the statesmanship of the 
Supreme Court for more than a century, 
are probably not much impressed by 
that imaginary line of separation. On 
the European continent the judge, how- 
ever, has always been an official with all 
an official’s virtues and limitations. He 
paid for the security of his tenure by 
political restraint. It was only in excep- 
tional cases that the great political prob- 
lems of the European nations had to be 
decided by the courts of law. When, after 
1919, the German courts assumed the 
practice of judicial review, it was a 
revolutionary change. 

Second, the interpretation of complex 
social and political institutions is es- 
sentially different from the interpreta- 
tion of statutes and court decisions. To 
determine the meaning and essence of 
what Schmitt calls the constitutional 

6 In Wilk’s opinion Schmitt “confuses the living 
reality of an institution with its spirit as it is in- 
terpreted by friends, enemies or observers.” The dis- 
tinction between “spirit” and “living reality” is 
open to criticism; but Wilk’s objection may be made 
against Hegel, too, and all who followed his methods. 
Contrary to the representative of critical philosophy, 
the political observer has to be aware of the enor- 
mous force inherent in some of those interpretations 
of history. 
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decision is not a lawyer’s task any longer. 
It is the historian, the sociologist, the 
philosopher, the politician, and the 
prophet who establish the broad prin- 
ciples of historic events or existing con- 
ditions. The methods according to which 
this may be done are no longer the rela- 
tively well-established methods of legal 
construction. Thus much control and 
power would pass from the lawyer to a 
very different type of man. The political 
professor whose influence declined in 
Europe during the second half of the 
nineteenth century would have a new 
chance. Schmitt feels himself the heir of 
those university men who not only 
taught students but attempted to guide 
the nation. 

Third, the relationship between legal 
decision and political development is 
changed. Political trends acquire a le- 
gitimate right to enter the world of the 
lawyer. This may mean very different 
things, from the overcoming of the iso- 
lation of law to the destruction of an 
independent justice. What Schmitt rec- 
ommends’ comes close to the reception 
of certain ‘‘modern” methods of inter- 
pretation which stress the gaps in the 
law and their closing by judicial intui- 
tion, the dependence of the judge on the 
social beliefs of his world, and the in- 
terpretation of laws ex nunc instead of 
ex tunc. We find all that, but in other 
words, in the writings of Saleilles and 
Gény in France, of the ‘‘free-law” move- 
ment in Germany, and of the realist 
school in the United States.* 

Finally, the interpretation of the 
meaning and essence of complex events 
and situations is a process of simplifica- 


7In spite of his protest at the end of the book 
mentioned in n. 9. 

8 It is doubtful how far Mr. Justice Holmes can 
be identified with the realist school (cf. A. L. Good- 
hart, Modern Theories of Law [London, 1933], p. 9). 
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tion. This may be done with or without 
care, with or without method, with or 
without open-mindedness. Even at best, 
pure types and simple formulas are half- 
truths which falsify history and life. 
Taken as regulatory patterns, they oper- 
ate against a rich and varied develop- 
ment and against those compromises 
which allow of gradual and peaceful 
transformations and of reasonable adap- 
tations. There are limits, of course, to 
the possibility and helpfulness of com- 
promises. Schmitt, although recognizing 
the necessity of provisional compro- 
mises where no party controls a situa- 
tion, obviously prefers an occasional 
solution by force to permanent uncer- 
tainty and irritation. This reminds us of 
Bismarck, who suggested in such a case 
“solutions by blood and iron”; but 
Lincoln’s more Christian formula of 
the “house divided against itself which 
cannot stand” has in the political 
sphere something the same sense. 

The constitutional decision which 
determines both legislative and legal 
activities is such a many-sided thing, 
comprehending facts and laws, institu- 
tions and decisions, beliefs and evalua- 
tions, that Schmitt necessarily opposes 
the tendency to purge the law of ethical 
and political arguments and to make a 
“pure” science of law. He realized that, 
under the influence of those tendencies, 
the law would lose, besides some impuri- 
ties, much of its substance. So he re- 
sumed the rather lost thread of teachers 
of law who were not afraid of evalua- 
tions of all kind—moral, social, econom- 
ic, and political. He refused to acknowl- 
edge merely “formal” concepts, which 
are developed from the law alone and 
which are not contaminated by life. His 
mocking example is the definition of 
bread as something which can be ob- 
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tained against bread-rationing cards; 
people ask for more than that from both 
law and life. He challenges the formal 
concept of constitution, as comprehend- 
ing all laws which cannot be amended by 
simple legislation. He also challenges the 
formal concept of law which compre- 
hends all utterances made by the legis- 
lative bodies in the form prescribed by 
law. In all these cases a material defini- 
tion would mean a decision in the strug- 
gle for or against certain values, spiritu- 
al, political, social, or economic. 

Schmitt later analyzed his own meth- 
ods.? He called them thinking in con- 
crete forms of life, in institutional pat- 
terns. The way in which people actually 
lived and worked together in state, city, 
factory, family, army, or church was 
what should determine their legal rela- 
tions. So it would not be the law which 
created the order; the law would regu- 
late only on the foundation of a pre- 
existing order and within its framework 
and limits. 

If one draws the ultimate conclusions 
from such premises, the individual 
rights are destroyed;?? however, the 
drawing of ultimate conclusion, is al- 
ways dangerous in law. Carefully and 
cautiously used, the method would give 
some assistance in the solution of con- 
flicts between abstract and general rules, 
on the one hand, and the varieties and 
realities of life, on the other. Its fatal 
weakness becomes manifest in times of 
revolutionary tension. At such times 
only men who have a conception of 
what ought to be have the right to fight 
for change and the strength to resist 


9 Uber die drei Arten des rechtswissenschaftlichen 
Denkens (1934). 


70In the last-mentioned book Schmitt demon- 
strates very clearly how the institutional needs of 
the army would destroy all individual liberty within 
its ranks. 
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the evil. Then only laws which are not 
imbedded in reality, but which pass 
sentence on reality, can guide men. 
Without such independence, law loses 
its social function and its connection 
with justice." 

Compared with the thorough analysis 
to which legal methods have been sub- 
jected during the last fifty years, 
Schmitt’s contribution is superficial. 
However, it is brillant in its discussion 
of those methods which Schmitt rejects, 
the thinking in abstract rules and in in- 
dividual decisions. Occasionally, and 
not in a very precise form, the pamphlet 
hints at the great truth that different 
times and situations require different 
methods of legal thinking.” 


THE CONSTITUTION 


Schmitt’s basic concept is that of the 
constitution as a political decision bind- 
ing the future. From this concept he un- 
folds his doctrines of law and govern- 
ment. 

A decision is possible only where a 
choice is given between various possibili- 
ties. So the concept does away with the 
absolute and eternal validity of any rule 
or any ideal. The right of kings is not 


1 T studied this problem in its specific connection 
with German history in an article on the “Place of 
Law in Germany,” Law Quarterly Review, LIX 
(1943), 134. 

3 Schmitt’s study on methods was certainly in- 
fluenced by M. Hauriou’s and G. Renard’s works. 
However, the use of the same words and the praise 
bestowed on Hauriou should not lead us to forget 
the dividing-lines between Schmitt and the two 
French thinkers. Schmitt is definitely against plural- 
istic constructions to which the two French writers, 
following Catholic traditions, are open. In addition, 
the constitutional decision, once made, is binding for 
Schmitt; “the swimming with the current,” as sug- 
gested by Renard, is allowed by Schmitt only within 
the limits defined by the constitutional decision. So 
Schmitt is far from being a consistent “institutional- 
ist”; his original system contains elements of norma- 
tivism and decisionism, too, which are less stressed 
in the book of 1934. 
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divine, nor is the right of the people 
natural. The sovereign political body 
may choose between them, according to 
changing conditions and beliefs. Even 
National Socialism, on the strength of 
the theory of 1928, would have no per- 
manent claim on allegiance. Politics do 
not abdicate in face of law; this is a 
fundamental feature of Schmitt’s theory 
and one which should appeal to all “‘real- 
ists.” The decision must be concrete 
and effective, but its validity does not 
depend on any higher moral or legal 
rule. The decision may be changed, 
which is a political, not a legal, act. Until, 
however, it is changed, the constitution- 
al decision is binding, directly by its 
political effects and indirectly by its 
compulsory legal consequences. The 
law, determined in its meaning and in 
its limits by the constitutional decision, 
is conservative, while politics, at least in 
their great moments, remain dynamic. 

The decision does not take place in 
empty space. It presupposes the nation 
as already politically existing, as already 
united, as already acting by itself or 
through its representatives. The exist- 
ence of the politically united nation is 
the center of Schmitt’s system, but only 
in a relative and historic, not in an ab- 
solute, sense. Political decisions which 
form other and greater units are possible; 
their formation, however, transcends the 
field of law; politically they depend on 
the homogeneousness of the new unit. 

Only a decision with intent leads to a 
constitution." This sets limits to any 
form of determinism. The romantic form 
of determinism as well as the Marxist is 
rejected; the unconscious operation of 
the national spirit or the blind forces of 


13 A literal translation of Schmitt’s term would 
have to speak of a “conscious” decision. However, it 
is more the will than the consciousness which mat- 
ters (cf. Verfassungslehre, p. 16). 
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economic events may create influential 
positions, but this does not establish a 
constitutional decision unless such is the 
intent of the holders of power. It is this 
element of will which establishes the 
priority of the political decision over 
social and economic facts. It gives to any 
movement acting in accordance with 
this theory not only its dynamic force 
but also its intrinsic risk, since the facts 
may take revenge on those who despise 
them. 

The decision has to come from the 
holder of the constituent power. This is 
defined as that political will which, by 
its power or authority, is in a position to 
determine the type and the form of 
political existence in a concrete and com- 
prehensive way. In a genuine monarchy 
it is the king; in a genuine democracy 
it is the people. The holder of the con- 
stituent power is, in Schmitt’s eyes, not 
something abstract and construed, not a 
concept of law, but a real person such as 
the monarch or a living entity such as 
the people. Quite consistently the latter 
is regarded as real only when it appears 
as a people, as an acclaiming or rejecting 
unit moved by a single feeling, and not as 
an accumulation of individuals legally 
construed as a unity. The holder of the 
constituent power bears a resemblance 
to the personal God of theology; only he 
is limited in space and time. His creative 
role and his supremacy exclude any di- 
rect recognition of social forces, unless a 
social group is strong enough to represent 
the whole, pars pro toto, like the Third 
Estate according to Sieyés, or the pro- 
letariat in the Communist order. Strong 
and independent social forces may in- 
fluence the contents and character of the 
constitutional decision; they may give 
it the character of a mixed constitution 
and make it a transitory compromise; 


or they may destroy the existing settle- 
ment and prepare for a new one; but, as 
long as they are not capable of a positive 
decision for the whole community, they 
are not constituent powers. 

The concentration of the decisive 
power in the holder of the constituent 
power excludes pluralistic tendencies; 
there is no God beside God. This means 
politically that any power or authority 
independent of the state if desiring to 
remain independent and influential has 
to choose between revolution, on the 
one hand, and the precarious possibili- 
ties of a mixed constitution, on the other. 
The latter is regarded as only a transitory 
solution. The bias is for precise fixation 
and against gradual growth and slow 
change. Structural changes, consequent- 
ly, are easily regarded as evidence of an 
approaching crisis, not of the natural 
tranformation to which all life is subject. 
A system of such rigidity cannot dis- 
pense with occasional catastrophes; the 
constitutional decision is, in fact, noth- 
ing but the final catastrophe of the for- 
mer system of government. 


The application of Schmitt’s legal 
theory would preserve the state of things 
established by the constitutional deci- 
sion, because the constituted powers are 
bound by the decision of the constituent 
powers. This refers both to the courts of 
law, which have to interpret the law ac- 
cording to the basic decision of the con- 
stituent power, and to the legislative. 
The legislative power, even the expressly 
established power of amending the con- 
stitution, is free only within the basic 
decision of the constitution; the amend- 
ing power, in a republic, does not include 
the right of abolishing the republican 
form of government or of doing away 
with the rule of law where this rule has 
been established by the constitution. 
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A French law of 1884 forbidding any 
legal initiative which affected the re- 
publican form of government corre- 
sponds to Schmitt’s idea in a limited 
way. 

This theory is probably in conflict 
with general legal opinion all over the 
world. Similar opinions when brought 
forward in the United States were not 
accepted."4 These differences cannot be 
solved by means of pure logic, since the 
constituted power may hold larger or 
narrower competencies in various consti- 
tutions. What matters is the political 
difference which lies behind the legal 
one. The general opinion asserts un- 
limited amending powers or those limited 
only by the text of the constitution. 
According to this doctrine, the constit- 
uent power, like the God of Deism, is 
exhausted after the constitution has 
been created; after that the constituent 
power which, in Schmitt’s words, “‘is 
always in a state of nature’’ has been re- 
placed by powers appointed and defined 
by law. According to Schmitt, however, 
“the essential political decisions defy 
legal rules”; the constituted powers are 
bound by the last constitutional decision 
and are not allowed to make a new one. 
Schmitt’s sentence formulates the peo- 
ple’s deep and eternal distrust of its 
lawyers and representatives, whom his- 
tory may remind by breakdowns of 
legal and political systems or by revolu- 
tions of their limited powers; it also ex- 
presses the irrational distrust of the 
tyranny of rules which either kill life 
altogether or fail to master it in great 
and decisive moments. The struggle 
against a government of laws is old; 
what Schmitt teaches combines the 
Platonic preference for a government of 

™4 W.L. Marbury “Limitations upon the Amend- 
ing Power,” Harvard Law Review, XXXIII (1919- 
20), 223 ff. 
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men’ with an elementary Protestantism 
which goes beyond the religious sphere.” 
In the field of practical politics Schmitt’s 
theory would prevent the judiciary and 
the legislative from radical innovations. 
It would be conservative in the normal 
course of affairs but would involve the 
risk that the omission of gradual adapta- 
tions might on occasion lead to a great 
eruption. Retrospectively applied, the 
theory explains what so many people in 
the Western world who knew and loved 
Germany could never understand: why 
such a conservative and orderly nation 
went berserk. 

The constitutional decision of the 
holder of the constituent power is al- 
ways a decision by the nation itself. Ex- 
ternal pressure does not create a consti- 
tution in the technical meaning of the 
word. An order created by such a con- 
stitution would not be legally binding. 
The right of national self-determination 
is part of Schmitt’s system just as the 
nation is the center of his political 
thought. This is only natural for a con- 
stitutional theory based on_ historic 
facts, not on social analysis and not on 
rational beliefs. The right of national 
self-determination can be legally limited 
by the formation of a federation; this 
step, however, being one which changes 
the status of the nation, is reserved to 
the constituent and is not open to the 
constituted powers. 

The decision is an existential decision, 
a decision in fact, not only in law, a deci- 
sion dealing not with questions of limit- 
ed importance but with those affecting 


18 Statesman 294. The qualification for leadership 
changed, of course, from one of wisdom to that of 
power. 

6 The classic formulation can be found in F. 
Dostojewski’s Politische Schriften, p. 65, of the Ger- 
man translation. Dostojewski’s article was published 
in 1877. 
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the very existence of the political body. 
The state of things created by the consti- 
tutional decision is something real and 
existing and has both the tendency and 
the right to maintain its existence against 
any attacks. The natural struggle for 
existence leads to three consequences at 
which Schmitt only hints in his Theory 
of the Constitution but with which he 
deals circumstantially in other writings. 

Owing to their inflexibility and gen- 
erality, the existing laws are not suited 
to every turn of history and every need 
of politics.'? Self-defense may require 
specific measures which the law may 
either not have provided for at all or not 
have provided for quickly enough.* 
This is the general justification of dicta- 
torship, a form of government which 
ignores the law in order to realize its 
purposes, which thinks exclusively in 
terms of the results to be obtained, and 
which theoretically makes itself super- 
fluous when it has obtained those re- 
sults.”® 

The institution of dictatorship is a 
necessary part of every constitution; 
otherwise self-preservation and self-de- 
fense would be impossible. The person 
or the body which on the strength of 
constitutional law may become dictator 
or, if the law is silent, becomes dictator 
on account of its actual strength holds 
automatically the highest power within 
the state. The limits of dictatorial com- 
petence are defined, and only defined, 


17 This problem is dealt with in Die Diktatur. 


18 “But if nothing should be done but what is ac- 
cording to Law the throat of the Nation may be cut 
while we send for men to make a Law.” So Cromwell 
(Thomas Carlyle, Oliver Cromwell’s Letters and 
Speeches, with Elucidations [New York, n.d.], III, 93). 


19 Other definitions of dictatorship are, of course, 
possible. Schmitt’s definition, following the Roman 
use of the word, distinguishes the transitory dicta- 
torship both from despotism and from the unrestrict- 
ed monarchy. 


by its purpose, the preservation of the 
state of things created by the constitu- 
tional decision. The dictatorship is bound 
by the constitution itself but not by 
specific rules of constitutional law. The 
distinction is the same as that regarding 
the amendment of the constitution. 
Schmitt calls the dictatorship which is 
bound by the existing constitution dic- 
tatorship by commission ; he distinguishes 
from it the “sovereign” dictatorship 
which stands on the right not of the 
existing constitution but of one to be 
established. This was so in the case of 
Cromwell and also applies to the prole- 
tarian dictator who brings about a new 
order according to the teaching of Marx. 
The theory and the institution of 
dictatorship have a key position in 
Schmitt’s system. The emphasis is sig- 
nificant. It proves the fundamental 
pessimism of the theory by showing the 
law caught in a series of conflicts which 
reveal its limitations. There is an un- 
avoidable struggle between the fixity of 
law and the mobility of life; there is also 
a conflict between acting according to 
legal rules and acting for specific aims; 
responsibility for results obtained stands 
against responsibility for legal action. 
In addition, the general emancipation of 
laws from their original purposes creates 
conflicts between ends and means. The 
stressing of those conflicts causes the 
exception to devour the rule so that the 
rule becomes almost suspect. Schmitt’s 
legal system is more impressed by life 
than by law, more by the dangers of the 
various conflicts than by the possibilities 
of their solution. There is no illusion 
about the consequences of such a bias. 
What is originally a conservative insti- 
tution intended to maintain the existing 
order by extraordinary means may de- 
velop into a reformatory or revolution- 
ary force which, by its strong powers, 
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breaks the existing constitution. By 
examples taken from the constitutional 
histories of the French and the Prussian 
monarchies Schmitt shows how the great 
change from the Middle Ages to modern 
times, the destruction of an old and the 
creation of a new order, was brought 
about by commissaries who were bound 
not by law but by orders to realize cer- 
tain material results. Thus the dictator- 
ship becomes also the appropriate in- 
strument for accomplishing necessary 
measures against the holders of estab- 
lished rights. 

While in the cases requiring a dicta- 
torship the constitution is endangered by 
acute attacks or difficulties, its estab- 
lished order may also be threatened by 
slow and latent developments which 
affect the operation of the constitutional 
machinery or the constitutional distribu- 
tion of power. Shifting influences, chang- 
ing functions, and transformed operating 
conditions may especially affect those 
constitutions which are based on a 
complicated balance of social forces, on 
the separation of powers, and on a sys- 
tem of mutual limitations. Modern con- 
stitutions represent, according to 
Schmitt, an unstable compromise; the 
relations between government, parlia- 
ment, parties, electorate, and organized 
interests are not definitely settled. The 
consequence is social irritation and a 
never ending struggle for power between 
various constitutional organs and social 
and political groups. Schmitt, in his 
Guardian of the Constitution, describes 
this process of disintegration in the Ger- 
man Republic; obviously this is only an 
example, and the same process, being 
simply an evidence of the restlessness of 
life and the mutability of institutions, 
could be observed in many places. 


20 Published in 1929 as an article and in 1931 
as a book. 
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Thus the given constitutional decision 
needs protection if it is to remain in a 
world of shifting forces. Suffering under 
the disputes of competing legal compe- 
tences, the constitution may require a 
“guardian.” In Schmitt’s opinion the 
courts of law, acting only on request and 
within the limits set by the request, 
cannot solve genuinely political con- 
flicts on account of their inner structure 
and of the character of their judgments. 
The scales of Justice are not constructed 
to weigh the heavy forces of politics. 
History, on both sides of the Atlantic, 
confirms Schmitt’s skepticism as to the 
possibility of judicial solutions of great 
political conflicts. Political forces can 
be balanced only by one another. So 
Schmitt looks out for a holder of political 
power who is in a position to protect the 
constitution. Following Benjamin Con- 
stant’s and Lorenz von Stein’s theory 
of the pouvoir neutre, he finds this pro- 
tector in the king of the parliamentary 
monarchy and in the president of the 
Weimar Republic. He does not deal with 
the problem in relation to the United 
States. 

No doubt the heavy artillery of the 
Guardian of the Constitution was used by 
Schmitt in 1929 at close range in con- 
nection with acute problems of German 
politics. Bolingbroke’s “Patriot King” 
displays the mustache of Hindenburg. 
As in the case of dictatorship the natural 
limit of rules calls in a critical situation 
for a “government of men.” Rivaling 
forces and conflicting rules and compe- 
tences require, if not a supreme power to 
force them, at least a higher authority to 
settle their conflicts. As in the case of 
dictatorship the conservative protector 
of the existing order may, by the use of 
unusual means, introduce a new order. 
The instruments of the protector ex- 
traordinary are less legal competences 
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than authoritative advice, mediation, 
and legal interpretation. It is, however, 
only a small step from authoritative ad- 
vice to extended legal competence.” 

The existential decision of the consti- 
tution, setting up a concrete political 
order, meets both friends and enemies in 
a world in which men and their ways of 
life are different and in which ambitions 
and interests clash. This friend-enemy 
relationship is, according to Schmitt, the 
basic fact of all politics.” 

The scientific observation of any 
sphere of life begins with its definition. 
What is the common feature of those 
facts which we call political? To the 
dialectical mind each of the separate 
spheres of life is determined by its spe- 
cific tension or distinction. Ethics dis- 
tinguishes between the good and the evil, 
aesthetics between the beautiful and the 
ugly, economics between the useful and 
the useless, and politics between the 
friend and the enemy. The enemy is he 
who is so different from me that he denies 
me, that he sets his existence and his ways 
of life against mine. Only the public 
enemy who denies the existence of a 
state or other community falls under this 
definition. The political relations of 
friendship and enmity may have all 
kinds of reasons and motives—religious, 
ethical, or economic—but all these specif- 
ic tensions become political only if they 
are intensified to a degree in which a 
religious or ethical or economic antago- 


1 This problem is far from being a querelle alle- 
mande. Cf. for Great Britain and the Dominions, H. 
Laski, Parliamentary Government in England (Lon- 
don, 1938), pp. 108 and 403; A. B. Keith, The King 
and the Imperial Crown (London, 1930), p. 133; 
E. A. Forsey, The Royal Power of Dissolution of Par- 
liament in the British Commonwealth (Oxford and 
Toronto, 1943). 


22 Der Begriff des Politischen, published 1927 in 
Archiv fiir Sozialwissenschaften und Sozial politik. I 
used the book edition of 1933. 


nism contains, at least virtually, a strug- 
gle for existence. Cromwell’s attitude 
toward Spain or the relations between 
Russia and the capitalistic powers after 
the first World War are examples. Poli- 
tics are, in other words, those human 
acts and attitudes which form the strug- 
gle for life between communities. Politi- 
cal entities are defined by the fact that 
within them this most extreme struggle 
for existence is excluded; the ultimate 
conclusion is drawn here from Ranke’s 
famous formula of the primacy of ex- 
ternal politics. Political conceptions are 
polemic by nature; they are not means of 
understanding, not expressions of values, 
but, consciously or unconsciously, weap- 
ons directed against another belief, 
value, fact, or group.” The concept of the 
enemy presupposes the possibility of an 
armed struggle. War is not the purpose 
of politics, neither is it its contents; but 
its possibility determines what is a spe- 
cifically political situation. No religious 
faith, no ethical conviction, no economic 
interest justifies the right of a state to 
call upon its citizens to kill and to be 
killed; but the will to uphold its own 
form of existence does justify it. “The 
conservation of our national being is 
first to be viewed with respect to those 
who seek to undo it and so make it not 
to be.’’4 

What follows from this doctrine? 

The political sphere is independent of 
other spheres of human life in so far as 
its specific problems are concerned. It 
arises out of a specific tension. It is de- 
fined by a specific question. It is subject 
to a specific law of motivation. It has 
specific tests of success and accomplish- 
ment. Political conclusions cannot be 

23 This is more extensively discussed in the book 
on Hugo Preuss. 


24Speech of Oliver Cromwell (Carlyle, op. cit., 
III, 64 ff.). 
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deduced from nonpolitical premises; 
neither can they be refuted by nonpoliti- 
cal arguments. 

Conflicts which affect the existence of 
a state can be settled only by methods 
adapted to and arising out of this specific 
grave question of existence. They cannot 
be settled according to rules made in ad- 
vance or by the decision of an impartial 
judge or arbiter; such an arbiter is either 
not truly objective or he is so uninter- 
ested in the issue laid before him that 
the decision has no weight with the party 
whose existence is at stake. There are 
limits to what rules can settle and judges 
decide. Schmitt could have quoted 
Cromwell: “If this or any other state 
should go about, as I know they never 
will, to make Laws against Events, 
against what may happen, then I think 
it is obvious to any man they will be 
making Law against Providence.’’s 
Cromwell was wrong. 

The political unit is virtually unre- 
stricted and sovereign. The second word 
means that it alone determines both its 
external and its internal enemy. The 
former means that there is no sphere 
which is permanently and necessarily 
protected from political interference,” 
and, as the result, bills of rights become 
rather precarious. They as well as checks 
and balances appear as negations of 
political reality, lacking constructive 
value, only strong enough to bind the 
state in quiet times but without avail 
at critical and decisive moments. It 
should be well understood that this prop- 
osition is, in Schmitt’s eyes, primarily a 
description of the reality and that it be- 
comes a postulate only on account of its 
corresponding to the reality. 


38 Tbid., p. 66. 

26 This conclusion does not quite correspond with 
Schmitt’s treatment of “modern” constitutions. See 
below. 
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Thus the sphere of law is limited. Rule 
and normalcy do not cover the whole of 
life. Not only do the exceptional and the 
extraordinary exist; they have a legiti- 
mate place in the scheme of things. Sys- 
tems which forget that are incomplete. 
Further, the seriousness of a proposition 
is proved only by accepting its last con- 
sequences. Only the extreme case shows 
the substance of a thing and the essence 
of a principle. As during certain epochs 
or in certain eyes Christianity was re- 
garded essentially from the point of view 
of the Last Judgment, so here the sum 
total of politics is overshadowed by the 
possibility of war. Viewed from this 
angle where the importance and the dig- 
nity of the individual are diminished 
to the utmost, the complex world of 
politics can be reduced to a simple for- 
mula. 

Schmitt divides life into distinct 
spheres. But, as each action belongs to 
many spheres, this separation cannot be 
watertight. As men who have to act we 
are entitled to regard the same problem 
from many angles. Living in a pluralistic 
world, which results from believing in 
more than one value, we may even be 
obliged to oppose a religious argument to 
a political proposition or to set an ethical 
objection against an economic theory. 
The principle works both ways; so men 
may choose to save their nation at the 
price of the perdition of their souls. We 
have to make up our minds, according to 
our lights and according to the necessity 
of the hour; no rule or doctrine can make 
the choice on our behalf. So there is no 
sphere of life which is only and always 
political and where there are no excep- 
tions from the law of politics. 

It is only one step from the separate 
sphere of, to the complete control by, 
politics. Such a supremacy of politics 
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has existed, as demonstrated prior to 
National Socialism by the history of the 
Greek city. A similar priority may be 
repeated under certain conditions for 
shorter or longer periods of time. This, 
however, depends on our choice which 
we can change as well as make. It is 
neither necessary nor permanent; it 
is not an essential feature of politics but 
a historical accident, something which 
comes and goes and may be approved 
today and rejected tomorrow. 

What remains is a new edition of the 
old conceptions of Machiavelli and 
Hobbes. To regard man as evil or, at 
least, as dangerous and problematical 
is as legitimate as to do the opposite. To 
recognize exceptional cases and to take 
stock of such possibilities is wise; to see 
nothing but the exception is childish. 
The spectacle of unsolved tensions and 
tragic conflicts is bearable for those who 
are strong enough to face the truth. 
Pallas Athene carries arms; but only 
hysterics know nothing else about her. 

The constitutional decision is, finally, 
a concrete political decision, answering 
open political questions, creating a 
definite reality out of innumerable pos- 
sibilities. The answer may be mon- 
archic or democratic sovereignty, limit- 
ed or unlimited rights of the monarchic 
or democratic sovereign, acceptance or 
rejection of a bill of rights, separation or 
integration of governmental powers. 
Other decisions, too—for instance, re- 
garding the representation of the peo- 
ple—may be the object of the constitu- 
tional decision. But only fundamental 
decisions attain to become part of the 
constitution, not just any settlement 
which is incorporated into constitutional 
law in order to protect it against chang- 
ing parliamentary majorities. 

Here the mixed character of many 
constitutions causes some difficulties, 


but the dynamic forces of history will 
eventually determine to which type of 
government the hybrids will belong. The 
essential feature of this thesis is the 
stress laid on the decision which is to 
clear all uncertainties. The decision may 
not be for eternity; it may reversed by 
history. But until history has spoken 
again, the law is established. 

This concept of a concrete and, at 
least temporarily, definite decision has 
two weaknesses. The men who make the 
constitutional decision are, to a great 
extent, unaware of what results they 
produce. Facing the complicated social 
tissue, no weaver knows what he is 
weaving. So the political action of the 
constitutional decision merely opens a 
sequence of possibilities which are far 
from being strictly determined at the 
time of the decision and in the eyes of 
those who decide. The concept of a defi- 
nite decision, too, does violence to our 
experience. There is nothing definite in 
history. The day after the constitutional 
decision the forces renew their restless 
moves and their never ending work of 
change. So only the interpreters can 
make a decision definite. 


THE SPECIAL PROBLEMS OF MODERN 
CONSTITUTIONS 


When Schmitt moves from the defi- 
nition of the constitution to the specific 
problems of modern constitutions, mean- 
ing, purpose, and function of legal in- 
stitutions are mainly interpreted in the 
light of their historical character. His- 
torically seen, legal and political con- 
cepts appear more as weapons in the 
political struggle of the day than as time- 
less solutions. So the method used again 
stresses the concrete decision as against 
the eternal validity. From that point of 
view, modern constitutions appear as 
compromises between the liberties of 
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the individual and the needs of the com- 
munity. They contain two sets of very 
different decisions and regulations; one, 
protecting the individual, may be com- 
prehended under the concept of the rule 
of law, the other, integrating the state, 
is called by Schmitt “the political ele- 
ment” of the constitution. 

The distinction is not new, but for 
someone thinking in the Hegelian tradi- 
tion the different purposes of two sets of 
decisions become a source of tension, 
struggle, dialectical movement, and his- 
torical development.” At the same time 
the mixed forms of constitutions appear, 
from the point of view of definiteness, 
as unstable and uncertain, because they 
are continuously influenced by opposite 
tendencies. Solutions proved by experi- 
ence as stable, such as the English case, 
seem, from this viewpoint, to depend on 
rather casual and unreliable combina- 
tions of favorable conditions. Thus the 
modern constitution is seen as the battle- 
field of competing intentions. Constitu- 
tional law, standing between rivaling 
gods, cannot be simply unfolded and 
interpreted as a closed and harmonious 
system; it must choose in a world of con- 
flicts and becomes a part not only of 
politics but even of party politics. 

A second conflict leads in the same 
direction. The state is the people united 
for political action. This unification can 
be realized in two forms. The people it- 
self may act as a political unit, and this 
Schmitt calls the principle of identity, 
finding examples in the public meetings 
of the ancient city or in the operations of 
public opinion; or the people may act 

27 Wilk (op. cit., p. 186) blames Schmitt for his 
failure to understand that liberalism not only is a 
movement against the state but also offers positive 
contributions to its co-operative structure. The cen- 
sure is justified, but anyone who regards conflicts as 


the moving force of history cannot but stress the 
“negative” tendencies of liberalism. 
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through representatives, which we re- 
gard as the more or less usual way. Life 
always mixes the two forms; the free 
representative, who acts for the people 
but is neither in fact nor in law identical 
with them, is in competition with the 
agent, who follows instructions; further, 
he is limited by the direct influences of 
public opinion. Behind the theoretical 
formula of the conflict between identity 
and representation the conflict between 
leader and masses can be recognized. 
How far does the democratic order allow 
the statesman to see further than the 
masses? In this conflict constitutional 
law must make its choice, without in- 
sistance on legal formulas. 

The rule of law is based on a “distribu- 
tive” principle, usually embodied in a 
bill of rights, and, on an organizing 
principle, the separation of powers. Both 
derive their concrete meaning from the 
concept of law on which they are found- 
ed. 

All bills of rights are intended to pro- 
claim the “natural” rights of man, which 
are older than the state and prior to the 
constitution. The constitution does not 
establish them. The genuine rights of 
man are less actual rights than spheres of 
liberty; the constitution protects them 
by supplying a legal procedure to realize 
them. The ultimate means of protection 
is, necessarily, the ‘“‘right”’ to resist un- 
just force. The genuine rights of man, if 
acknowledged by the constitutional de- 
cision, are an essential part of it; as such 
they cannot be abolished or amended by 
any legal procedure.”* So the meaning 
and purpose of an idea are developed up 
to the bitter end, and the Hegelian en- 
joys the conflict to which the radical con- 
sequences necessarily lead. 

These rights, however, belong to the 
individual only as such. They forfeit 


28 See above, p. 20. 
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their absolute protection as soon as the 
individual actions which they protect do 
not refer any longer to the “apolitical 
condition of merely social relations.” 
Where the right of free speech, for in- 
stance, becomes a weapon in the politi- 
cal struggle, where the freedom of coali- 
tion forms political forces, the state has 
the right to regulate them, since even the 
genuine rights of man do not do away 
with the sovereignty of the state in the 
political sphere. Social life has to limit 
individual liberties. 

Different from the natural rights of 
man are the democratic or socialistic 
rights of the individual which allow him 
to participate in the control of the state, 
in its economic activities and social 
services; also different are institutional 
guaranties which may protect the rights 
of the family, of churches, or of corpora- 
tions or which guarantee certain legal 
procedures such as trial by jury. All these 
rights are conceivable only within the 
political organization of the state— 
a theory which pluralists will reject. 
They are political because they tran- 
scend the individual sphere; therefore, 
they are subject to legislative regula- 
tion in accordance with the constitu- 
tional law without enjoying the higher 
protection reserved to the constitution 
itself. 

What Schmitt says about the separa- 
tion of powers is not particularly new. 
Far more important is the concept of 
law which, according to him, necessarily 
follows from the principles of the rule of 
law. Historically law was sometimes un- 
derstood in a formal way as the will 
of the king or of the people; its contents 
did not matter as long as the will was 
proclaimed in certain established forms. 
Sometimes, however, the concept of law 
was material; an order was not law un- 
less it was reasonable or just or inviol- 


able or general. When the belief in the 
Law of Nature was destroyed, the tests 
of reasonableness and justice had to be 
abolished. Practice accepted a formal 
concept; law became definitely any de- 
cision which the legislative issued in the 
prescribed form. Because some adminis- 
trative acts were required by positive 
statutes to be given the form of law, it 
was assumed that each and any act of 
the state could be carried through by the 
legislative bodies in the form and with 
the effect of law.?? This view overlooked 
that the separation of powers depended 
on a distinctive concept of law, that 
liberties were only protected if not every 
act of the state could assume the form 
of law; otherwise the legislative would 
become omnipotent. So Schmitt, in 
opposition to common practice and theo- 
ry of democratic countries, draws the 
conclusion that the law must, at least, 
be a general rule.’° Here, even more than 
in the case of the bill of rights, the dialec- 
tic aggressiveness of thought leads to 
radical results which constitutional usage 
refuses to acknowledge. 

The integrating element of modern 
constitutions, that which unifies and 
organizes the state and makes it capable 
of will and action, suffers, according to 
Schmitt, from certain deficiencies. They 


29 This refers especially to Europe. In the United 
States judicial review, virtually, protects the sepa- 
ration of powers, although the legislative encroach- 
ments upon the other departments are numerous 
(cf. H. E. Willis, Constitutional Law [Bloomington, 
Ind., 1936], pp. 141 ff.). 


3° Although American constitutional law certain- 
ly does not recognize anything like the proposition 
of Schmitt, and especially not in such a sweeping 
generalization, it has, at least, approached a material 
theory of law which makes the validity of a law de- 
pendent on certain material qualities such as reason- 
ableness and even generality. All details are very 
doubtful (cf. ibid., pp. 567, 573; Story, On the Con- 
stitution [sth ed.], secs. 1943 ff., the latter with a ref- 
erence to Daniel Webster’s plea in the Dartmouth 
College case). 
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originate partly in the competing ele- 
ment of the constitution, the one which 
guarantees individual rights, and partly 
in an inner weakness of democratic in- 
tegration. Here two points in Schmitt’s 
system are important. They deal with 
the role of people and parliament. 

Under a democratic constitution the 
people hold sovereignty. The position of 
the people is determined by its structure 
as well as by its function. 

The problem of structure centers in 
the idea and in the fact of equality. This 
concept refers only to the situation with- 
in; the rights granted by a democratic 
constitution should be equal among the 
citizens. They are never equal between 
citizens and noncitizens. An autocratic 
government may treat foreigners and 
citizens alike, since neither has any 
rights; but a democratic government 
necessarily limits the number of partners 
in the state and creates barriers. ‘As 
any sphere of human life and thought 
politics too have their special distinc- 
tions.” General human equality cannot 
constitute a body. The specific internal 
equality which can constitute the body 
of a people must be of a substantial and 
not only of a formal character. No mere 
formal equality would produce that 
homogeneousness without which a dem- 
ocratic agreement would be impossible, 
without which, in other words, the 
minority would not acknowledge the 
decision of the majority. The common 
quality which may establish the sub- 
stantial equality can vary according to 
historic conditions; common faith or 
descent, common history or traditions, 
common attitudes and ways of life may 
lead to such a basic equality. Only from 
the substantial equality does the equality 
of rights follow; equal rights without sub- 
stantial equality would be fictitious. 
Finally, equality remains a necessary 


political aim in a democracy besides be- 
ing a political fact; its realization has to 
be the purpose of social and educational 
policies. 

These conclusions are predominantly 
political. They are confirmed by general 
experience up to a certain point; one 
may remember, on the North American 
side, the stress laid on the assimilation 
of the immigrants; as for England, Laski 
has emphasized the dependence of demo- 
cratic institutions on a high degree of 
real equality. However, the theory shows 
the inner weakness of all such generaliza- 
tions. Just as there are many conditions 
of equality which are fitted for trans- 
forming a mass into a unity, so many 
conditions of inequality do not prevent 
such a transformation. So the theory is 
more useful as a warning than as a teach- 
ing; it applies more to critical times and 
marginal cases than to periods of peace 
and quietness. With this limitation 
Schmitt’s conclusion is correct. A too 
great amount of substantial inequality is 
incompatible with a democratic system. 
With increasing political tension the 
compatible amount of inequality is re- 
duced. Of two fighting democracies, the 
more equalitarian is probably the strong- 
er. The legal fiction of equality is useful 
as long as the facts of inequality do not 
contradict it too vehemently. 

Two of Schmitt’s conclusions pertain 
to the proper sphere of law. The power 
and authority of the leaders in a de- 
mocracy must not be founded on quali- 
ties which are not accessible to all citi- 
zens. This would abolish not only privi- 
lege of birth and wealth; it also should 
do away with transcendental distinc- 
tions, which may raise the elected of the 
Lord above the rest of the community. 
In a democracy God speaks only through 
the people. This definitely excludes any 
claim on political control by prophets 
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and churches. The Levellers knew why 
they turned against Cromwell, and the 
Jacobins knew why they abolished the 
special rights of the Catholic church. 
Here again Schmitt proves his grasp of 
conflicts which, though they may have 
been only smoldering for a long time, 
are yet not dead. His observations have 
a special meaning for those dictatorships 
which claim a democratic origin and 
popular approval. Divine or providential 
election gives the dictator no title to 
office if the people turn against him. 

The functions of the people in a de- 
mocracy are exercised prior to, in ac- 
cordance with, and aside from the con- 
stitution. Democratic constitutions are 
established by the people; the people 
make the basic decision which is the 
essence of the constitution. They may do 
it again and in a different way. They do 
not abdicate after they have made their 
decision, and they are not subject to 
their work and their organs. The work 
of the constitution and its organs have 
only a precarious and provisional exist- 
ence when they face the real sovereign, 
the people. Political will and historic 
dynamics, embodied in the action of the 
people, stand higher than constitutional 
setups and rules. 

On the strength of the constitution 
the people act by means of elections and 
other votes. Aside from the constitu- 
tion, they act by what we call public 
opinion. But what is their way of acting? 
What reality is behind these formulas? 
Schmitt’s answer follows Rousseau 
and distinguishes the volonté générale 
from the volonté de tous, the will of the 
people as a unity from the sum of the 
wills of the individual members. Dem- 
ocratic decisions can be based only 
on the former; in so far as the members 
of a community act as private and social- 
ly irresponsible individuals, they are not 
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capable of a decision which is valid for 
the whole and which binds the minority. 
As a unity, however, the people cannot 
analyze, argue, put questions, deliberate, 
or draw conclusions; only the separate 
members who act for themselves and not 
for the whole are able to do all this. As a 
unity, the people can only acclaim and 
say yes or no; they can decide the funda- 
mental questions of their existence 
where instinctive feelings turn the 
scales.* From the Greek popular as- 
sembly to modern public opinion no peo- 
ple has acted otherwise. Popular deci- 
sion, in so far as it is integrated and can 
integrate, is not rational, a fact which is 
due to nature and not to lack of educa- 
tion. Such a popular decision must nec- 
essarily be made publicly, since it is only 
in public that separate individuals in- 
tegrate into a single body. “‘The people” 
is incapable of technical and complicated 
measures, a point which is important in 
connection with the referendum or the 
interpretation of statutes which estab- 
lish it.3? Schmitt imagined something 
like the Gallup poll, a continuous secret 
registration of individual opinions about 
specific political questions, when he 
wrote the Theory of the Constitution in 
the middle of the twenties; it meant for 
him the dissolution of the people and the 
disintegration of public opinion. Such 
statistical statements could not represent 
the people acting as a political unit. The 
addition and subtraction of private opin- 
ions do not result in a public opinion, 
since the two move on different planes 
and are subject to different motivations. 

These arguments contain a fair meas- 


3 This is rather close to the arguments of A. L. 
Lowell, Public Opinion and Popular Government 
(New York, 1913), and W. Lippmann, The Phantom 
Public (New York, 1925). Both are quoted by 
Schmitt. 

32 Compare especially the book on Volksentscheid 
und Volksbegehren. 
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ure of truth. However, they exaggerate. 
Their mistake is the radical separation of 
the rational and the irrational elements 
in each decision. As the two are com- 
bined in every political decision, the 
volonté générale allows of and even asks 
for certain rational operations. 

If the really great political decisions 
of the people are more or less instinctive, 
the value of reason falls. With it falls the 
political value of an education which is 
prevailingly intellectual. That the un- 
broken political instincts of the common 
man grasp the essential in political de- 
cisions better than the minds of the edu- 
cated would also follow from the argu- 
ment. This conclusion is as difficult to 
prove as it would be to disprove. The 
situation may be different in different 
countries. With regard to Germany, 
Max Weber came during the first World 
War to the same conclusions as Schmitt 
during the twenties.*3 

If, on the other hand, the numerous 
technical decisions of political life which 
cannot dispense with rational arguments 
go beyond the capacity of the people 
acting as a unity, direct democracy will 
destroy itself. Either the general will is 
incompetent or the counting of individu- 
al wills is a fact of disintegration. The 
decisions which should be instinctive 
have become rational by a falsification 
of the national will, and those which 
should be rational have become emotion- 
al by direct democracy. So the political 
crisis appears as a use of the powers of 
the human mind in the wrong places. 
No unprejudiced friend of democracy 
could deny that, in spite of exaggerating 
generalizations, Schmitt’s analysis rec- 

33 It seems that in England, in 1939, the people 
turned more quickly against appeasement than the 
better educated “‘élites.” This would correspond 
with the German experience. However, different na- 


tions are not equally prepared by their experiences 
to deal with the different kinds of political decisions. 
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ognizes a real and not an imaginary 
problem. Schmitt says little about pos- 
sible solutions; to indicate them would 
go beyond the scope of this paper. 

The functions of parliaments within 
modern constitutions are different ac- 
cording to the type of the respective 
constitution, and especially according to 
the degree of separation of powers. 
These differences, however, are over- 
shadowed by a common fate. The origi- 
nal function and position of the parlia- 
ment, as settled in the fundamental deci- 
sion of the constitution, have been af- 
fected by later developments. The par- 
liament was a representative body. It 
stood for the people, but it was not the 
people. Its members were supposed to 
follow their own conscience and wisdom, 
not ‘“‘mandates” and instructions. A 
smaller body, capable of developing an 
esprit de corps, could more easily form a 
common opinion and a unified will than 
could the total people. That the parlia- 
ment was not identical with the people 
was, consequently, not its vice but its 
virtue. So the parliaments were, or could 
be, representative in the specific mean- 
ing in which Schmitt uses the word. 
The representative function of parlia- 
ment has become a victim of direct de- 
mocracy or, in Schmitt’s words, of the 
progressing principle of identity. In 
fact, the members of parliament usually 
follow instructions or what they take for 
instructions. The parliaments do not lead 
public opinion any longer but try to 
guess and to follow it. The increased 
pressure of economic motives and the 
increased divergence of economic in- 
terests have favored this process. Parlia- 
ment has also become a victim of the 
change in that which it represents. All 
parliaments, originally, represented the 


34 See above, p. 27. 
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educated and propertied classes.35> With 
regard to the latter they were influenced 
by private interests from the beginning; 
but in so far as they represented the 
former, as they did to a great extent, 
they represented something which was 
already an integration, which was not 
only and not essentially individual, 
which belonged to the nation as a living 
unit of many men and many generations. 
Because they represented the spiritual 
heritage of the nation, Calhoun and 
Webster had its ear and spoke its heart, 
even wi 2n they pleaded for the minority 
interests of slaveholders and capitalists. 
Parliaments do not represent education 
any longer; no nation expects or obtains 
from its parliament that spiritual leader- 
ship in politics which both formulates 
and solves the great questions of the 
time. Further, the representative func- 
tion of parliaments has become a victim 
of what are presumed to be improved 
working methods, of those clever secret 
deals and of those efficient committees. 
It is not only that the secret deals 
aroused general distrust of parliaments 
and consequently favored the tenden- 
cies toward direct democracy and fas- 
cism. Representation is public by its 
very nature; only in the light of full pub- 
licity do the representatives really rep- 
resent instead of acting as private in- 
dividuals, though with the dignity, the 
methods, and the spirit of holders of 
public offices. 

It is an expression of all these develop- 
ments that parliaments do not have dis- 
cussions any longer. A true discussion, 
which represents the spirit of the people 
and, therefore, can guide its intentions, 
is possible only among men who are not 
bound by instructions, who are educated 
38 The meaning of “education” seems to be nar- 


rower than that of the German word Bildung, which 
is used by Schmitt. 
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without being separated from the people 
by their education, and who move in 
that publicity which alone enforces 
responsibility and dignified action. 

These theories are important even if 
only partly true, because they corre- 
spond with widespread popular feelings. 
Parliaments have, of course, not only 
the function of representing the people. 
It is also their function to raise and form 
political leaders, and they have certain- 
ly done so in the past; whether they still 
do is doubtful. Their system of majority 
decision is, finally, a method of settling 
disputes in a peaceful way; but if the 
results are not much appreciated and if 
the methods are not very dignified, the 
mere avoidance of troubles is not al- 
ways sufficient to maintain the authority 
without which no representation is pos- 
sible. The conclusions drawn from this 
development may vary according to 
personal beliefs and specific conditions; 
even in countries with old democratic 
traditions these conclusions are more 
unfriendly than could be guessed from 
public discussion ; but they will especially 
influence those nations which experi- 
enced the breakdown of a “modern” 
constitution. 


FEDERAL CONSTITUTIONS AND INTER- 
NATIONAL LAW 


The theory of the federation is for 
believers in natural harmony and in 
practical solutions a field of compro- 
mises which are often not absolutely 
sound, but which are justified by good 
intentions and the usefulness of a gradu- 
al approach to workable solutions. The 
dialectic thinker has a different ap- 
proach. He sees a number of antinomies. 
The independence of the member-states 
should be preserved and would be re- 
duced at the same time. The sovereignty 
of the members is intended; the control 
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by the federation is unavoidable. Sov- 
ereignty, if the word has any concrete 
meaning, cannot be divided. Two dif- 
ferent wills may agree, but the fact of 
two different wills creates the permanent 
danger of conflicts the solution of which 
goes beyond all purely legal possibilities. 
This is, at any rate, the case as long as 
the law respects the basic concepts of 
sovereignty and independence on the 
part both of the federation and of its 
members. The jurisdiction of a federal 
court in disputes between members and 
federation already interferes with the 
independence of the members. The 
whole is like the squaring of the circle. 
In Schmitt’s theory the recognized 
antinomies are neither belittled nor 
hushed. They not only exist but are 
the necessary consequence of a federa- 
tion. They can only be overcome politi- 
cally, in the case of sufficient homogen- 
eousness within the federation by peace- 
ful means, otherwise by force; the latter 
either breaks the federation or trans- 
forms it into a unified state where, per- 
haps, the formerly sovereign members 
retain some constitutional guaranties 
with regard to their right of self-ad- 
ministration. Federations are transitory 
solutions the fate of which is shaped by 
political forces and not by legal rules. 
These principles were applied by 
Schmitt to the League of Nations.* 
He asks: Under what conditions is the 
League of Nations more than a political 
alliance, more than a revocable associa- 
tion or pure expediency? Under what 
conditions has it a legitimacy of its own 
and does it make wars among its mem- 
bers different from previous wars? He 
answers: The League of Nations would 
have a legitimacy of its own if it were a 
genuine federation. 
The features of a genuine federation 


3° Die Kernfrage des Vilkerbundes (1926). 
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are, according to Schmitt, a minimum 


of definite guaranties to the members, 


and a minimum of homogeneousness 
among them. Both features refer to a 
state of things which is presumed to be 
normal; the guaranty to a certain terri- 
tory, the homogeneousness to a certain 
structure; law always needs a point 
where it contacts reality. 

Schmitt’s question and answer are 
less arbitrary than they may appear at 
the first glance. Force is only the ulti- 
mate ratio of law; generally a legal order 
operates on account of its being acknowl- 
edged as legitimate. To base such a 
legitimacy on a combination of partici- 
pation in and protection by the League, 
and to base the participation on a cer- 
tain equality or homogenoeusness among 
the members, is anything but arbitrary. 

Article X of the Covenant of the 
League of Nations guaranteed the ter- 
ritory and the independence of its mem- 
bers against changes brought about by 
the use of force. As long as no effective 
procedure was provided for peaceful 
change, as long as not even a guiding 
principle was laid down to adapt the 
existing order to changing needs, the 
guaranty vested a more or less definite 
legitimacy in the status quo. There was 
not much hope of successfully establish- 
ing a principle of revision, since any 
possible principle would harm one or 
other of the great powers and would, 
therefore, be objected to by them. On 
the basis of the status quo, however, 
a durable federation is possible only 
among members who, on the whole, are 
satisfied with existing conditions. 

The necessity of a certain homogen- 
eousness among the members of a fed- 
eration was often forgotten, too. This 
was due to the general aim of univer- 
sality; an increase in extension has, 
however, to be paid for with a reduced 
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solidity of structure and a reduced in- 
tensity of control. The need for internal 
homogeneousness is recognized in the 
, constitutions of most federal states.3? 
It is, besides, a matter of common sense 
that only members of a similar structure, 
who believe in similar values and recog- 
nize similar standards, are capable of 
that close and intimate co-operation 
without which a federation or a League 
of Nations is only an empty form. It is 
very different with alliances, which are 
limited in time and purpose and which 
do not claim any legitimacy transcend- 
ing their immediate aims. The separat- 
ing line between federation and alliance 
is not always rigid; but the more a 
“‘League” attempts to create a new and 
better order, the less can it be satisfied 
with the maintenance of the status quo 
under all conditions, the more it must 
struggle for material objectives and 
needs, therefore, an approximate homo- 
geneousness. It follows from this that 
occasionally intervention may be neces- 
sary, since the required homogeneous- 
ness does not always grow by itself. 
That a League comprehending both 
fascist and democratic states cannot 
work has been demonstrated by experi- 
ence. By rejecting the right of inter- 
ference, the League failed. 

These considerations have lost noth- 
ing of their actuality in the eighteen 
years which have passed since their 
publication. Their method of approach 
is a legal construction based on the rec- 
ognition of facts and the evaluation of 
interests, not on rules and cases. This 
method, though of doubtful validity in 
old-established provinces of law, is 
fertile where law is still imperfect and 


37 United States Constitution, Article IV, sec. 4; 
Swiss Constitution, Article 6; Constitution of Wei- 
mar, Article 17. 
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unable to grow in contradiction with the 
hard facts of power and interest. 

The events of the thirties made 
Schmitt re-examine the problem of the 
League of Nations from the point of 
view of its federal structure.** Except 
for a few cheap concessions to the Na- 
tional Socialist taste, the method of ap- 
proach was not changed. The pamphlet 
represents a review of some important 
French and English publications on in- 
ternational law.’ The academic discus- 
sion was, however, overshadowed by two 
revolutionary events. The struggle in 
Spain, regarded as an international civil 
war—and not as a German jockeying 
for good military and political posi- 
tions—seemed to destroy the old con- 
ceptions of state war and the old precise 
distinction between war and peace. The 
sanctions against Italy could be under- 
stood as the first attempt to maintain 
international law against a great power 
or one which had to be considered as 
such at that time. Schmitt considered 
that the importance of the books of 
Scelle and Lauterpacht lay in the fact 
that they construed the supremacy of 
the international community over its 
members. In the French book he found 
the community established as an or- 
ganized institution operating mainly 
through its legislative machinery. In 
the English book he found it as a com- 
munity of law, held together by courts 
of law and their decisions. In both books 
he observed the rejection of legal posi- 


38 Die Wendung zum diskriminierenden Kriegsbe- 
griff (1938). 

39 G. Scelle, Précis de droit des gens (Paris, 1932); 
H. Lauterpacht, The Function of Law in the Inter- 
national Community (Oxford, 1933); and Sir J. Fisch- 
er Williams, “Sanctions under the Covenant,” and 
A. McNair, “Collective Security.” The two last- 
mentioned articles were published in the British 
Yearbook of International Law, Vol. XVII (1936). 
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tivism; he blamed both for a lack of dis- 
tinction between positive and desired 
law. Schmitt was here in an awkward 
situation ; his scientific past and his well- 
known theories did not allow him to 
defend the position of the sovereign 
state with the strong and simple argu- 
ments of legal positivism. The dynamics 
of history had outrun the Hegelian. 

The essence of Sir J. Fischer Williams’ 
article was seen in two practical con- 
clusions both of which extended as well 
as disrupted the existing international 
law. By a co-ordinate action of its mem- 
bers, an action not of the League but 
through the League, the rule of unanimi- 
ty was broken and a procedure created 
by which decisions of the League could 
be enforced against a great power in a 
matter of the utmost political impor- 
tance. That, in addition, third parties, 
both members and nonmembers of the 
League, had to acknowledge the legiti- 
mate right of member-states to sanctions 
against the country which had broken 
the Covenant was a decisive transfor- 
mation of the existing law of neutrality. 
McNair’s article extended the breach 
still further. It recognized a legal dis- 
tinction between just and unjust war. 
War was formerly an act of state the 
legitimacy of which was beyond scrutiny. 
“Justitiam in definitione (sc. belli) non 
includo,” said Grotius. Correspondingly 
the rights and obligations of neutral 
states did not depend on whether they 
approved of the attitude of the belliger- 
ent states. In addition, the belligerent 
states appeared under international law 
as inseparable bodies. The state made 
war. Legally the reasons which led to 
war mattered as little as the personal 
responsibility of rulers and politicians. 
All this is changed if under international 
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law war might mean three different 
things: the execution of a “federal” 
decision, permitted self-defense, or for- 
bidden “aggression.” Neutrals would be 
obliged to act differently in each of the 
three cases. On the side of the defeated 
state the victors might distinguish dif- 
ferent legal responsibility on the part of 
government and people, of “leaders” 
or ‘‘gangsters” at the top and “seduced” 
at the bottom. If a federation which is 
not universal affects the rights and obli- 
gations of third parties by its own or its 
members’ decisions, it claims world 
government the enforcement of which 
may lead to war. Within the federation, 
and especially within a universal fed- 
eration, such a decision, which contains 
the substance of sovereignty, is possible 
only in the case of a homogeneous com- 
munity. Schmitt had no objections on 
principle to these conclusions. He only 
asked whether the time was yet ripe 
and the international community ho- 
mogeneous enough to dispense with the 
sovereign state. One may regard legal 
arguments coming from National So- 
cialist Germany as merely political 
maneuvers; in which case Schmitt’s 
proposition was half an attempt to 
steal the clothes of the bathers and half 
an appeal to the more conservative 
politicians in the Western countries. 
Legally, according to Schmitt, interna- 
tional law would become the federal 
law of an international community if 
developments followed the indicated 
trend. 


Little is to be gained by rejecting 
Schmitt’s methods as unscientific or his 
results as either fascist or revolutionary. 
There is something to be gained by under- 
standing their Hegelian trend. It brings 
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the law under the influence of great his- 
toric movements, overcomes its isola- 
tion and static limitation, and pushes 
the pure law and the pure lawyer into the 
background; but it cannot grasp the 
proper values of law, values which out- 
last historic changes, its stabilizing pow- 
er and its ineradicable connection with 
the idea of an eternal justice. This dy- 
namic trend is irresistible when and 
where the existing law has lost its au- 
thority over and its consistency with life 
as it is. 

There is still more to be gained by rec- 
ognizing the human background of 
Schmitt’s theories. They express the 
great general uncertainties which are 
more than incertitudes Allemandes, to 
use Pierre Viénot’s expression of pre- 
Hitler days. 

The first of these uncertainties has to 
do with the general confusion about the 
political situation and the political trend. 
Whether the citizens of modern states 
are free or controlled, whether modern 
societies are capitalistic or socialistic, 
in what direction these two types of so- 
ciety may develop, these are questions 
both burning and unanswerable. They 
are far from being theoretical. The 
doubtful and unsatisfactory character 
of any answer affects the mental and 
spiritual well-being of all citizens, since 
the human mind prefers clear and un- 
derstandable situations. It affects the 
activity and energy of all citizens, since 
the human will is paralyzed by too many 
doubts about the prevailing social and 
political trends. It affects the social 
order, since the struggle between two 
antagonistic principles prevents either 
of them from holding authority and from 
operating smoothly and efficiently. 
Many people have become frightened 
and are more interested in the fact of a 


definite answer than in its specific con- 
tents. Schmitt’s constitutional decision 
promises the wished-for certainty. How 
and by whom the draft should be paid is 
another question. 

The second uncertainty arises from 
the continuous change in trends and 
policies which is a particular feature of a 
system of checks and balances. As long 
as politics is not deadly serious, as long 
as it does not regularly and strongly in- 
terfere with what is most highly valued 
in life, the great gamble of politics is 
accepted, without enthusiasm, but also 
without too much opposition or excite- 
ment. However, the disintegration of 
public authority with its consequence of 
partial or at least seeming inefficiency is 
tolerated only up to a certain point; 
beyond that the road leads either to 
breakdowns or to the well-known sys- 
tems of legal, semilegal, and illegal 
emergency measures. Schmitt, by stress- 
ing the increasing importance of dic- 
tatorship and by making the right of 
emergency powers one of the decisive 
qualities of sovereignty, grasps the prob- 
lem, whatever we may think of his solu- 
tion. 

The third great uncertainty is brought 
about by the unlimited power of the 
modern legislative, to which, for better 
or for worse, no measure seems to be out 
of reach. Here the extensive interpreta- 
tion of the precedence of the constitu- 
tion and the material definition of law 
are intended to restrict far-going legis- 
lative activities. This uncertainty is, 
however, a genuine feature of democ- 
racy. One cannot base government on the 
will of the people without recognizing the 
right of the people to change its will. 
Those who are afraid of too many 
changes ask for some certainty. Their 
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numbers are increasing, since the neces- 
sity, or at least the advantage, of a con- 
tinuous policy which is independent of 
changing popular feelings has been rec- 
ognized in all fields of politics. 

However, the basic uncertainty con- 
cerns justice and law itself. Common, 
unbroken beliefs in a regulative order 
which is at the same time concrete, defi- 
nite, and just are possible only in a world 
which is held together by a common 
faith or by a common fate. When both 
are lacking or doubtful, no valid and 
practicable ideal of justice justifies the 
positive law, established as it is by the 
decisions of changing majorities. Rival- 
ing legal opinions and uncertain methods 


of interpretation further shake its re- 
liability and authority. So the rules of 
law forfeit the aspects of reality and 
validity and the power of facts or, in 
other words, the priority of politics over 
law appears to many as an undeniable 
truth and as the solution of disturbing 
doubts. The solution is superficial, but 
Schmitt’s constitutional decision, as a 
true deus ex machina, is only a last re- 
source for restoring a troubled situation. 
Frightened men easily accept mere 
formal, temporal, and fictitious solu- 
tions. They reassure themselves with the 
words of the skeptic poet: “Let us en- 
dure an hour and see injustice done.” 
MONTREAL 
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the history of the vari- 
ous natural law theories' we 
find two distinct tendencies to 


ground the absoluteness and absolute 
significance of law, right, and justice: 
one consists of the rather crude attempt 
to seek by means of a primitive analogy 
a law founded on the general nature or 
essence of things; while the other, which 
proved infinitely more satisfactory and 
successful, aimed at grounding the fun- 
damental principles of law and right in 
the specific human nature. With the 
latter tendency the basic precepts of 
natural law and right are to be looked 
for either in the social nature and social 
needs of individual man or in the pre- 
dominantly selfish satisfaction of the 
elementary interests of rational and 
ideal man in his abstract conception and 
isolation. The scientific method or form 
dealing with this type of natural law 
and right was to be discovered in logical 
deduction, which aimed at drawing the 
logical consequences either from the 
principle of man’s social or sociable na- 
ture or from his solipsist individual es- 
sence and interests. That which reason 
declares either as being in full agreement 
with, or consistently following from, 
man’s social nature, social needs, and 
social interests without thwarting his 
individuality or as being in complete 
accord with the natural dictates of in- 


1 As to the many problems posed by the different 
theories of natural law see my “‘On the Nature of 
Natural Law,” in Interpretations of Legal Phi- 
losophy, Essays in Honor of Roscoe Pound (New 
York: Oxford University Press, 1946). 
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dividual free self-assertion and free self- 
unfolding of his unique personality and 
essence is natural law, right, and justice. 
It is a law or right that remains valid 
for all times and relations alike. 

With the “individualists,” as opposed 
to the “‘collectivists’” who emphasize the 
social nature of man, the satisfaction of 
individual wants and interests becomes 
the one end to be served by the law and 
the legal or political order. Any legal 
order thus appears as a machine ca- 
pable of being inferred from the concep- 
tion of its specific end or purpose by 
pure ratiocination. In this manner the 
philosophical doctrine of law, right, and 
justice later actually turned into a 
demonstrable science, adapted to a pre- 
eminent degree to the application of the 
so-called “geometrical method.” Since 
the ultimate reason for every form of 
public or civil life, as well as for every 
type of social interrelation or coherence, 
was to be looked for in the dominant 
natural interests, needs, and aspirations 
of individual man, the mechanism of 
every politically organized society or 
legal order had in the basic natural im- 
pulses of individual man, that is, in the 
instincts of self-preservation, self-asser- 
tion, and self-promotion, that simple 
and supposedly self-evident element as 
coming out of which the many complex 
structures of legal, political, or social life 
could rationally be justified. Obviously 
this doctrine relied upon a definite form 
of ‘social atomism”’; and the one “syn- 
thetic” principle by which the existence, 
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origin, and significance of the state, as 
well as any complex social, legal, or 
political structure, could satisfactorily be 
explained was the contract. This “ original 
contract” or social compact, which con- 
stitutes a most general theoretical frame 
in which any and every political doc- 
trine seems to fit, contained two dis- 
tinct elements: one by which the vari- 
ous individuals for the sake of mutually 
promoting or protecting their selfish 
interests unite themselves into a com- 
munity of interests; and one by which 
the self-same individuals hand over their 
rights or interests, or at least some of 
them, as well as their authority, to the 
magistracy. 

' The Epicureans are commonly credit- 
ed with having first devised this doctrine 
of the social compact. While the Stoics 
declared human solidarity a command of 
reason and, hence, part of the rational 
nature or order of things, the Epicureans 
vehemently denied every form of natural 
society among men, including even the 
existence of a natural social instinct 
(Epictetus Diss. i. 23.1; ii. 20.6), re- 
ducing, as it were, all social relations to a 
consideration of personal utility and 
convenience. The basic motive for this 
“‘a-social” attitude of the Epicureans is 
to be found in their conception of the 
ataraxy, which for the sake of preserv- 
ing man’s philosophic peace of mind 
demands complete retreat from every 
form of public activity and its many ex- 
citements. The wise man, if ever, will 
enter social or political life only to the 
extent of safeguarding and securing his 
most highly cherished and, at the same 
time, most selfish interest expressed in 
the Epicurean maxim of (“to 
live in reclusion,” Usener, Epicurea, 
Frag. 551). In accordance with this 
fundamental attitude toward civil life 
in general the Epicureans only developed 
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and carried out systematically and con- 
sistently those notions which already 


‘had been proposed by some of the 


Sophists concerning the origin and mean- 
ing of law, right, and justice and particu- 
larly concerning the politically or legal- 
ly organized society—notions, that is, 
which inferred law and the state from 
the natural interests and personal aspira- 
tions of those who founded the political 
community and framed the laws con- 
trolling all civil life. Neither the state 
and the legal order nor the laws—the 
man-made or “positive” laws (mapa 
béow or mapa vouov), as opposed to the 
natural law (zapa gvow)?—are natural 
institutions but have been initiated by 
the whim of man himself as the result 
of egoistic reflection and for the sake 
of the many advantages which are ex- 
pected and, in some instances, actually 
achieved by them. In consequence, po- 
litical life as such remains without any 
deeper significance for the Epicurean. 

That on the basis of such presupposi- 
tions the state could not have any real 
authority of its own and that the law or 
laws could not be considered as having 
any truly binding or compelling effects 
needs no comment. Since, however, a 
state of order regulated by laws and 
legal institutions seems to be better 
adapted to promote or, at least, to secure 
the philosophic and aesthetic self-enjoy- 
ment of the cultured man than a state of 
anarchy or perpetual war of all against 
all, the Epicurean philosopher will either 
passively submit and acquiesce to the 
existing laws and the established political 


2 While the Sophists in general identified véyos 
and @éors (or dixacoy and dixarov) by op- 
posing the two to @ics (or give dixaov), the 
Stoics equated véyos (or dixarov) and (or 
oboe Sixaov) by insisting that man’s complete 
harmony with universal nature or the cosmic in- 
tellect—the “natural law’—constitutes at once 
the basic moral law. 
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or legal order on account of their utility 
and convenience, or at least not an- 
tagonize them openly, and thus escape 
unpleasant entanglements and painful 
retaliations. Hence man’s submission to 
the existing legal or political order is in 
itself an evil, although the lesser of two 
evils. To the Epicureans the law itself, 
|and particularly the state and the differ- 
ent complex institutions of civil life, are 
| grounded in, and grow out of, a com- 
| pact, covenant, or mutual agreement of 
‘convenience which men enter into with 
/one another in order that they may not 
injure one another (Diog. Laert. x. 150; 
x. 151; Usener, op. cit., pp. 78 ff.).3 In this 
manner the Epicureans merely employed 
the social compact doctrine to the extent 
that it furnished them with an argu- 
ment to excuse the individual from all 
social or political obligations as much as 
possible and to absolve him from all so- 
cial responsibility. The politically or 
legally organized society is, therefore, 
but a convenient means to secure and 
satisfy the desire for an undisturbed en- 
joyment of the self-contented and self- 
sufficient life as envisioned by the sage. 
“The laws merely exist for the sake of 
the wise men; not so much in order to 
restrain them from committing acts of 
injustice, but rather in order to protect 
them from suffering injustice” (Usener, 
op. cit., Frag. 530). Since the wise man in 
his moral self-sufficiency is in no need 
of any ethico-political education or guid- 
ance, the laws or the state have none of 
the ethical significance which they have, 
for instance, in Plato, Aristotle, and the 
Stoics and are not meant morally to en- 
lighten the citizen. 

In their origin the various complex so- 
cial, legal, or political institutions, in- 
cluding the state, are, according to the 
Epicureans, but part and parcel of that 
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great natural process of emancipation 
by which the human race, through its 
ever growing intelligence and experi- 
ence, advances from a state of wild and 
unco-ordinated savagery to that of co- 
operative civilization (Lucretius De rer. 
nat. v. 922 ff., 1103 ff.; Plutarch Ado. 
Coloten 1124 D). Individuals first existed 
for and by themselves and entered vol- 
untarily and with design into social re- 
lationships with one another only for 
the sake of the good and the advantages 
which as isolated and unco-operative in- 
dividuals they either could not obtain 
or could not successfully protect. And 
since in the social compact the superior 
human intelligence asserts itself to its 
own advantage, it is for the greater part 
the advantages and interests of the wise 
man which manifest themselves as the 
ultimate motive for enacting laws and 
forming mutually co-operative associa- 
tions (Stobaeus Florileg. 43.143). The 
law or laws themselves, as well as the 
state, have arisen in every particular in- 
stance from a convention which holds 
them to be to the common advantage.‘ 
Hence nothing in itself could be called 
either lawful or unlawful (Seneca Epist. 
97-15). The sole standard determining 
the validity and the acknowledgment 
of the laws and the state is, in the final 
analysis, the amount of pleasure these 
laws are capable of producing and the 
amount of pain which they are able to 
prevent. Since the ideal of the state and 
of any legal order is completely domi- 
nated by the selfish interests of the in- 
dividual, political freedom as such can 
no longer be found in man’s active and 
disciplined participation in the various 
social tasks of public life but rather in 
| every one’s right to do what he pleases. 
' This right does not know any limitations 
except those which arise from the prin- 
4 LbuBorov rod cuudéporros. 
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ciple of not injuring another because of 
‘possible retaliations. In compliance with 
these ideas the Epicureans were wholly 
indifferent to the existing form of the 
political organization of society. If a 
man lived under a wise ruler, his quest 
for a happily serene and undisturbed life 
devoid of all social responsibility was in 
no danger of being thwarted. If, on the 
other hand, the ruler were a tyrant, 
the wise man in order to maintain a con- 
dition of perfect mental equilibrium, 
neither perturbed nor _perturbable, 
would just hide away and so escape 
notice and possible persecution. Instead 
of combating the tyrant, the Epicureans 
taught acquiescence to the existing po- 
litical regime, whatever its evils, so as 
to avoid involvement in the political 
struggle (Diog. Laert. x. 121).5 

Many of these Epicurean notions 
concerning the origin, function, and end 
of politically organized society under the 
rule of law have a rather familiar ring; 
for already Protagoras, according to the 
mythological report of his political and 
social ideas, which Plato has so eloquent- 
ly preserved, had insisted that mutual 
\protection and preservation constitute 
ithe first principle underlying all social 
or political unions. Hence “whatever 
appears to the politically organized so- 
ciety as being just and fair, so long as it 
is regarded as such, is just and fair to 
it” (Plato Theaet. 167 C). “In politics 
....just and unjust ....are in reality 
to each politically organized society as 
the politically organized society thinks 
and makes it lawful; and... .in deter- 
mining these matters no individual or 
politically organized society is wiser 


5 About the Epicureans and their practical and 
legal or political theories in general see, Usener, 
Epicurea, particularly Frags. 523 ff. (De societate 
humana); and Philippson, “‘Die Rechtsphilosophie 
der Epikuraer,” Archiv fiir Geschichte der Philosophie 
IgIo. 
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than another” (zbid. 172 A). For “when 
they speak of justice or injustice.... 
they are confident that in nature (@iars) 
these two terms have no existence or 
essence of their own, but their truth 
rests on agreement valid for the time of 
the agreement and as long as the agree- 
ment lasts’ (ibid. 172 B). Protagoras’ 
suggestion that in the struggle of life the: 
various individuals, through reciprocal 
agreements, should enter and actually 
do enter into permanent associations for 
their convenience and for their own pro- 
tection and preservation (Plato Protag. 
322 ff.) is definitely in line with that type 
of Greek legal and political thought 
which forged to the fore during the sec- 
ond half of the fifth century B.c. It ex- 
emplifies the determined attack of So- 
phistic reasoning upon the traditional 
and ‘‘classical” notion which declared 
the function of law and justice, and 
hence of every legal and political or- 
ganization or institution, as that of an 
instrument securing peace in order to 
maintain the established social status 
quo.® There are many and rather marked 
indications that the various legal and 
political theories proposed by the Soph- 
ists are but aimed at a far-reaching criti- 
cism of the existing social order or social 
conditions and are meant to bring about 
a profound change in all matters con- 
cerning social and political life. In this 
the Sophists became the eloquent spokes- 
men of an essentially individualistic and 
personalistic interpretation of the origin, 
meaning, and ultimate purpose of law, 
right, and justice and of the various in- 
stitutions ordering or controlling any 
form of social life.? Sophistic teachings 

6 Cf. my “The Function of Law and Justice in 
the Ancient World and the Middle Ages,” Journal 
of the History of Ideas, Vol. VII, No. 3 (1946). 


7Cf., e.g., Plato Protagoras 337C (Hippias); 
ibid. 320 ff.; Theaetetus 167 C; 172 A ff. (Protagoras) ; 
Republic 338 C; 343 C; 344 A; etal. (Thrasymachus) ; 
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on the whole mark the first major and 
determined attempt of Western thought 
to analyze and justify the social, legal, 
and political interdependence of men 
from the point of view of the individual 
and the satisfaction or securing of his 
individual interests and needs. By pro- 
ceeding in this fashion, they elaborated 
the axioms or postulates on which any 
politically or legally organized society 
successfully rests and unfolds itself to 
the greatest advantage of every individ- 
ual. It is typical that within this first ef- 
fort to ground any and every form of so- 
cial coherence upon contractual agree- 
ent the individual as such and his 
many and diversified interests—and not 
some kind of “‘transpersonalistic”’ idea— 
are being considered the true and sole 
origin of the legal or social order. Thus 
the state or, for that matter, any legal or 
political organization and _ institution 
‘are, as regards their existence and func- 
‘tion, but instruments to satisfy, pro- 
mote, and secure the interests and well- 
eing of the rational individual—and, as 
gards their origin, mere products of 
an’s intelligent calculation and ration- 
al design. Perhaps the most precise and 
telling formulation of this extremely in- 
dividualistic or subjectivistic attitude, 
which constitutes the core of all Sophistic 
teachings concerning the nature, func- 
tion, or end of society and social insti- 
tutions, is contained in the famous dic- 
tum from Protagoras (Diog. Laert. ix. 
51) that “individual man is the measure 
of all things.””* 


Gorgias 471 (Polus); 483 A ff.; 491 (Callicles) ; Aris- 
totle, Politics 1253 b 20; 1280 b 10 (Lycophron); 
Rhetoric 1373 b 18 (Alcidamas); Diogenes Laertius 
ii. 16 (Archelaus); Sextus Empiricus Adversus 
mathematicos ix. 51 ff. (Critias). 

8 Tlavrwv xpnudrwv perpov torw rev 
ws tor, 5é ob ws obx Eorw. That the 
term “man” used in this connection does not refer 
to the genus man but rather to individual man may 
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| According to Protagoras, the true end 

f any legally or politically organized so- 

iety, together with its manifold and 

iversified institutions and instruments 
to preserve peace and order and to ex- 
ercise a certain amount of social con- 
trol, is always the personal or natural 
nterests, needs, and aspiration of in- 
dividual man in his individual existence. 
Not that Protagoras or the Sophists in 
general based their appeal on the para- 
mount importance of the individual, 
on the conception of the unique and ir- 
reversible or irreplaceable moral dignity 
and worth of human individuality, for 
such notions were essentially alien to 
them. It is merely the natural aspira- 
tions of man, the pursuit of happiness 
and the free self-assertion of man’s 
natural and, hence, essential desires, 
wholesome ambitions, and basic interests 
which form the point of departure of So- 
phistic reasoning in matters pertaining 
to social life and its over-all organiza- 
tion. Only in order to secure and pro- 
mote most effectively these interests, or 
‘in order to prevent their being thwarted, 
‘various associations have been founded, 
among them the state and the legal or- 
er. Hence the role of the state is limited 
exclusively to the safeguarding of indi- 
vidual interests, a fact which by implica- 
tion might be gathered from the general 
Sophistic assumption that human life 
in its complete isolation from all social 
contacts is by no means in itself imper- 
fect or defective and that man outside 
the politically or legally organized so- 
ciety—in short, a man living in the state 
of nature and according to the dictates 
of his nature—does not lack civilization 
and cultural goods (Plato Protag. 320 ff.). 


be gathered from Plato Theaetetus 152 A: ‘Does he 
(sc. Protagoras) not say that things are to you such 
as they appear to you, and to me such as they ap- 
pear to me, and that you and I are men?” 
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He is merely devoid of an effective means 
to secure these goods and, with them, the 
personal interest he has in these goods. 
Not an innate “‘social urge” or perhaps, 
as in Plato, Aristotle, and the Stoics, the 
realization that a truly moral stature 
could only be attained within the state, 
but simply man’s utter inability to de- 
fend or safeguard by himself what he 
cherishes induces him to form “‘associa- 
tions of convenience,” or, to be more 
exact, to enter into complex relation- 
hips with others by means of a mutual 
greement based upon the rational in- 
ight of what is most beneficial for him 
s an individual and his individual in- 
erests. In other words, the real signifi- 
cance and the ultimate motive as well as 
purpose of any form of social co-exist- 
ence and co-operation must be dis- 
covered in the fact that man by himself 
and without the co-operation of others 
cannot effectively pursue or even de- 
fend his personal interests. Social life 
and social institutions are, according to 
Protagoras, but the result of a dire dis- 
tress to which man would have suc- 
cumbed sooner or later. But a socially 
disunited and unrelated life in itself is 
by no means undignified or immoral and 
contrary to man’s natural destiny. 
Merely to maintain and guarantee per- 
manently a dignified life in accordance 
with man’s proper nature becomes soon 
a task surpassing the strength of the 
isolated individual. ‘The desire of self- 
preservation gathered men into cities” 
(ibid. 322 A). Hence the idea of social 
association and social interdependence 
in itself does not contain any truly novel 
element of the transpersonalistic type; 
it is still fundamentally determined by 
the selfish demands of man’s personal 
interests and their fullest unfolding and 
realization through the protective as- 
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sistance of what we might call ‘“‘collec- 
tive security.” 

In the light of this doctrine which 
ascribes the founding of all social, politi- 
cal, or legal associations to the selfish 
interests and instincts of man, Protago- 
ras’ insistence that Zeus had endowe 
all men in equal measure with a sense 
of what is just (dixn) and a feeling of 
moral restraint (aldws, ibid. 322 C) ac- 
quires a new meaning. For “after the 
desire of self-preservation had gathered 
men into cities.... having not art of 
government, they evil intreated one 
another. Zeus, fearing that the entire 
human race would be exterminated, sent 
Hermes to them, bearing a sense of what 
is just and a feeling of moral restraint 
to be the governing principles of cities 
and the bounds of sociability and mutual 
conciliation” (ibid. 322 A). And Hermes 
had been instructed to impart these two 
heavenly gifts to all men alike, because 
Zeus intended “them all to have a share. 
For cities cannot exist, if only a few 
share in these virtues” (ibid.) In short, 
while man’s entering into associations 
with others as such is necessitated by the 
need of protecting and promoting the 
primarily egoistic interests of individual 
man and their greatest possible unfold- 
ing, the successful maintenance and 
preservation of these associations and, 
hence, the guaranty of a continued full 
assertion of man’s interest, although the 
purpose of these associations always re- 
mains purely individualistic, require 
certain social or “political” virtues of the 
altruistic type, namely, a sense of social 
justice and social restraint. Hence it 
might be said that these two social vir- 
tues exemplify a form of altruism which 
is but altruism for egoism’s sake.® The 


9 Obviously the dixn and aidas are two virtues the 
practice of which constitutes the true art of govern- 
ment (cf. Plato, Protagoras 322 B) and thus be- 
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sense for social justice and social re- 
straint, according to Protagoras, un- 
derlies the true art of government or 
social control through law, constituting, 
as it were, the cohesive element within 
every society originally brought into 
existence by the essentially disruptive 
orces of every individual pursuing his 
wn selfish interests. These “altruistic” 
or social virtues, however, are, in the 
final analysis, always subservient to the 
individual and, hence, egoistic ends of 
man.*° 
Protagoras’ attempt to balance the 
selfish instincts of individual man and 
the “altruistic” social virtues necessary 
for a fuller and more successful unfold- 
ing of man’s personal ends marks the 
beginning of a social philosophy of great 
and lasting significance. By superimpos- 
ing a collectivistic feeling of social justice 
and social restraint on the primarily 
egoistical aspirations of individual man, 
Protagoras initiates a definite trend of 
political thought possible only in an es- 
sentially democratic form of life." Hence 


comes essential for the lasting welfare of the com- 
mon weal. 


1°Cf. also Anonymus Jamblichi, in Diels, Die 
Fragmente der Vorsokratiker (2d ed.; Berlin: Weid- 
mannsche Buchhandlung, 1906-10), pp. 629 ff., 
where similar ideas are expounded. The tract 
usually referred to as Anonymus Jamblichi is by an 
unknown author who, according to his style as well 
as the content of his statements, definitely belongs 
to the second half of the fifth century B.c. The Neo- 
Platonist Jamblichus incorporated lengthy pas- 
sages from this anonymous tract into his Protrepticus 
(see, e.g., Blass, Commentatio de Antiphonte sophista 
Jamblichi auctore). The Anonymus Jamblichi in its 
socio-philosophical views is definitely under the 
influence of Protagoras’ (and perhaps Prodicus’) 
lego-political tradition, particularly as regards 
the juxtaposition of edvouia (the state of law and 
order) and dvoyuia (the state of lawlessness). The 


\treatment in Anonymus Jamblichi of the necessity 


of social organizations and institutions in the interest 
of individual man strongly reminds us of the famous 
passages in Plato’s Protagoras 320 fi. 


1 Cf. Gomperz, Griechische Denker, I1, 350. 


the the “common bond of friend- 
ship and conciliation” (Xenophon Mem- 
ab. iv. 4.16), becomes the foundation 
of all truly prosperous social and political 
life. Its social importance was particular- 
ly stressed by the Sophist Antiphon, who 
dedicated to it a whole treatise entitled 
mepi duovoias (Diels, Die Fragmente, p. 
602; Frag. 61). The active support of law 
and justice and, hence, of the social 
solidarity of co-operative life by one’s 
personal conduct is not only the very 
factor on which any and every society 
depends for its existence and flourishing 
but also that one attitude which pro- 
motes, more than anything else, the 
individual prosperity and personal in- 
terest of every man (ibid., p. 631; Frags. 
3, 6). The most pernicious foe of the in- 
dividual and his well-being is the avoyia, 
the state of complete lawlessness; and 
the greatest danger threatening society 
is an individual who seeks after gain at 
the expense of another (z)eovetia). 
To serve the happiness and interests of 
others remains the most outstanding so- 
cial virtue that can be practiced by the 
various individuals in their manifold 
relationships to one another (ibid.).” 
It is the interest of the majority, the 
happiness of the greatest number (7d 
T@ cuudépov, Anonym. Jambl. 
7.14), which is given here a predominant 
role. But, nevertheless, social life as such 
does not in itself constitute the ultimate 
end of the social behavior of the indi- 
vidual. For even this social conduct re- 
mains, in the final analysis, merely a 
means to promote more tellingly the 
selfish interests and personal well-being 
f the various individuals who in their 
12 The ‘‘rov re dpeyouevov ris 
oxérreov elvat, éx rivos dv Epyou etn. 
rowiros 5’ ay ein wreiorors (Anonym. 
Jambl. 33) is akin to Jeremy Bentham’s famous 


formula of the “greatest happiness to the greatest 
number.” 
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manifold pursuits, that is, in their basic 
nature, are essentially alike. 

The happiness and well-being of the 
individual always remain the sole and 
final purpose of all co-operative social 
efforts. But this happiness would be 
permanently endangered or thwarted in 
a state of lawlessness and everlasting 
warfare between individuals (ibid. 7.9). 
A conduct contrary to that “desired” by 
the existing law or laws, which on a 
“collectivist” basis had been agreed up- 
on for the convenience of the individual 
and his interests, creates distrust and 
enmity on the part of all others. Such a 
conduct is reprehensible, not on account 
of its “illegality” or “immorality,” but 
rather because of the fact that in the long 
run it will have the most disadvantageous 
consequences for the “lawless” or “‘im- 
moral” person. A conduct aimed at 
taking unfair advantage of another, or 
an act of crude force (rd weovetia 
xparos), for instance, should not be con- 
demned on account of its running con- 
trary to certain social interests or the 
personal interest of another but rather 
because it may become the source of 
danger and misfortune to the perpetrator 
in so far as he will have to face sooner or 
later the closed ranks of an antagonistic 
majority against which he will prove 
powerless (ibid. 6.1 ff.). Translated into 
the terminology of modern (positivistic) 
legal theory, this means that within an 
established politically or legally or- 
ganized society a certain definite con 
duct is demanded or agreed upon a 
certain definite and detailed matters, 
not because this conduct constitutes 
a duty or moral obligation but because 
the contrary conduct may become the 
possible condition or conditioning factor 
for the application of a certain definite 
and painful sanction. Hence the sanction 
or compulsion is merely a conditioned 
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fact, conditioned by the display of a 
certain conduct in disagreement with 
that proposed by the law or that agreed 
upon by convention as regards certain 
matters. By this token the law, in the 
final analysis, actually operates in the 
form of a threat—threatening, as it 
were, with certain disadvantageous con- 
sequences those who act in a manner 
contrary to that agreed upon. A purely 
selfish conduct, bent merely upon self- 
protection and self-assertion to the ex- 
clusion of the interests of all others 
diAouaria) is, on the other 
hand, reprehensible above all because 
whatever may be acquired in this fashion 
cannot be considered as being secure and 
permanent (ibid. 5). 

Democritus’ ideas as to the origin, 
meaning, and end of legally or politically 
organized society and its “collectivist” 
legal or social institutions are strikingly 
similar to those proposed by Protagoras. 
It is quite possible that Democritus to a 
great extent relied on Protagoras’ work 
mepi Tis Kataoracews, of which 
only the title has come down to us 
(Diels, op. cit., ad 78 B, 86).3 In com- 


ts According to Diog. Laert. ix. 14, Democritus 
was still a young man at the time Anaxagoras had 
already reached an advanced age. Apollodorus, who 
insists that Anaxagoras was born between 500 and 
497, figures that Democritus was born around 460. 
Protagoras, on the other hand, must have been 
considerably older than Socrates (born 470/69), 
if Plato Protagoras 317 C furnished reliable evi- 
dence. Apollodorus claims the years between 440 
and 430 as being the dxu# of Protagoras’ activity, 
that is, the period when, according to Apollodorus’ 
manner of figuring dates, Protagoras must have been 
about forty years of age. Plato Meno 91 E in- 
forms us that Protagoras reached the age of seventy. 
We know that Protagoras was accused of atheism 
in 411 and drowned during his flight to Sicily 
shortly thereafter. Putting all these various bits of 
information together, we conclude that Protagoras 
must have been born around 480. Compare also 
Diog. Laert. ix. 41; ix. 42; Plutarch Adv. Coloten 
iv. 2; Sexus Empiricus Adv. math. vii. 389 ff. It is, 
therefore, more than unlikely that the much older 
Protagoras should have made use of Democritus’ 
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plete accord with Protagoras, Democri- 
tus insists that a “democratic” form of 
society under the rule of law is the best 
possible society and that the dyudvoa 
constitutes the basic social or civil virtue 
on which rests the success or failure of 
every type of social life (ibid. Frags. 
252, 255).'4 “The laws do not object to 
anyone living in accordance with his 
personal and natural inclinations and 
fancies, as long as no one injures an- 
other, because selfish greed and envy are 
the source of all civil discord’ (zbid., 
Frag. 245). In other words, Democritus 
does not acknowledge any particular 
and autonomous social or transpersonal- 
ist ends or interests of society as a whole 
above and beyond the particular in- 
terests and ends of the individual natural 
man. Hence the law or the legal order 
merely guarantees a more dignified and 
secure realization of these individual 
interests or ends without, however, 
creating new ones. The ultimate motive 
behind the setting-up of the state and 
the various complex institutions of social 
control must be looked for in the addi- 
tional advantages and opportunities 
which these institutions offer to the in- 
dividual in the selfish pursuit of his own 
personal interests and the unfolding of 
his individuality. Any legal or political 
order always remains subservient to the 
individual, being, as it were, but an in- 
strument or means to secure the satis- 
faction of certain individual needs, de- 


writings and ideas, the more so since the works of 
the latter became known only after the death of 
Protagoras. 

As to the social or political ideas of Democritus 
see Reinhardt, “Hekataios von Abdera,” Hermes, 
XLVII, 429 ff.; Norden, A gnostos Theos, pp. 397 ff.; 
Jaeger, Nemesios, pp. 123 ff.; Origen Contra Celsum 
iv. 76; Diodor i. 8. 1 ff.; Lucretius De rer. nat. v. 
988 ff. 


t4 These passages strongly remind us of certain 
ideas found in Anonym. Jambl. 


mands, or interests common to all men 
alike, and arising from the individual 
nature of everyone. Since the various 
legal, social, or political institutions 
merely safeguard individual interests, 
the individual as such always remains the 
first concern, master and “ruler” of these 
institutions. And the “ruler” is certain- 
ly not dependent upon these institu- 
tions which he governs; for he depends 
on them only in the sense that a superi- 
or, when he is not strong enough to be 
entirely self-sufficient, depends on serv- 
ants or instruments which he employs 
for his own sake. It is for this very reason 
that the Sophists regarded the individual 
within the politically or legally organ- 
ized society as being pre-eminently free. 

Proceeding from his ‘‘theory of hu- 
man civilization’*’ Democritus reasons 
that all human civilization or culture, as 
well as every form of ordered or orderly 
life according to certain self-imposed 
rules of convenience, is but the product 
of an urgent natural need (xpeia); in 
short, the result of man’s intelligent 
seeking after what is useful and beneficial 
to him (cvpdépor).© This instinctive 
striving after what is useful and bene- 
ficial to man as an individual constitutes 
the keynote of Democritus’ social and 
lego-political theory. The idea of the 
éuévora, which he might have borrowed 
from Protagoras or the author of Anony- 
mus Jamblichi, on the other hand, is 
to him but that “pragmatic force” which 
shows man that a “‘collectivist behavior” 

ts See, in general, the works of Reinhardt, Nor- 
den, and Jaeger (above, n. 13). 


*6 These ideas might have been contained not 
only in the Mexpds dcaxoopos (Reinhardt, op. cit., 
pp. 510 ff.) but also in other lost works of Democ- 
ritus. Cf., e.g., Xenophon Economicus xix. 17 ff. 
Democritus’ notion that man had acquired the arts 
by imitating nature might have been influenced by 
Heraclitus of Ephesus (Diels, of. cit., p. 12, B 10) 
and by Protagoras (Plato Protag. 320 ff.); cf. also 
the Pseudo-Hippocrit. De Victu 2 ff. 
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based on mutual agreement more than 
anything else guarantees the fullest 
achievement of man’s individual quest 
for things useful to h.m. The dyévoa, 
therefore, could not be called a moral 
force compelling men to unite into so- 
cieties, but rather the expression of that 
intelligent attitude which prevents men 
from abandoning social life and thus 
losing the benefits and protection in- 
herent in collectivist action. In this sense 
the duévora signifies but a silent consent 
of men, an agreement of convenience to 
co-operate with one another in the sel- 
fish pusuit of their happiness and the 
protection of their various individual in- 
terests to their own mutual benefit. 
Hence the law or laws, the vduos or 
vouw dixavov, that which is right and just 
according to human decree, as well as 
all the composite legal, social, or political 
institutions or devices of advanced civ- 
ilized life, are but the products of man’s 
selfishness, resulting, as it were, from 
the rational calculations and designs 
of essentially solipsistic man who en- 
deavors merely to secure and promote 
his personal interests by devising arti- 
ficial social institutions. 

The views expressed both by Protago- 
ras and by Democritus as to the origin 
and function of the legal or social order, 
that is, of law, right, and justice in gen- 
eral, are for the most part identical. 
Because the different individuals agree 
upon certain social, legal, or political 
institutions in the main merely in order 
to delimit, define, assert, and protect 
their personal interests and needs, all 
the various obligations or liabilities aris- 
ing from these organizations are merely 
reciprocal. They constitute so-called 
“legal duties” of one person, which are 
but correlatives of certain “legal rights” 
of another person. And this correlativity 
of duties and rights again is grounded in 
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a mutual agreement. The fundamentally 
individualistic basis of all social life is 
by no means altered or modified by the 
fact that, after having agreed upon, or 
entered into, certain associations, the 
individual as such for the sake of his 
own convenience and the protection of 
his interests no longer exclusively con- 
trols or determines the specific legal 
order and its centralized organs, which 
are given the power to “administrate” 
certain phases of the individual’s con- 
duct. Since, however, this order in its 
personalist conception and foundation 
rests upon the idea of the reciprocity of 
“rights” and “duties” and their correla- 
tive function, the basic principle or form 
in which this individualistically con- 
ceived society is grounded is that of a 
mutual agreement or social compact. 
Whether Protagoras himself or De- 
mocritus specifically made use of this 
doctrine of the social compact in order to 
justify the origin, function, and end of 
the various composite legal and social 
institutions and of social coherence in 
general cannot be definitely ascertained. 
In any event, the Protagorean éyuévoa, 
which was also adopted by the author of 
Anonymus Jamblichi and by Democ- 
ritus, in its specific meaning and ac- 
cording to its particular ideological 
setting, must, in view of the strictly 
personalistic conception of the founda- 
tion and function of social life proposed 
by Protagoras and his “school,” be 
considered the beginning of the idea of 
the social compact, which gained par- 
ticular prominence among the later 
Sophists. 

Perhaps the most precise early for- 
mulation of the basic problem under- 
lying the Sophistic notion of the corpus 
politicum and, therefore, of law, right, 
and justice and their proper function is 
to be found in Aristotle’s report of 
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Lycophron’s”’ statement that “the law 
(véuos) is merely a convention or agree- 
ment of convenience (cvv@pxn), a surety 
(éyyunrjs) to one another of justice 
(or, things just) .. . . [which] has no real 
power to make the citizens themselves 
good and just” (Politics 1280b11)." 
Aside from this classical Aristotelian 
restatement of the basic Sophistic at- 
titude toward the foundation and func- 
tion of law within an established society 
and, hence, of society itself and the par- 
ticular legal order controlling it, we find 
other passages in Aristotle’s ethical 
writings which definitely betray the in- 
fluence of Sophistic thought and reason- 
ing in general and that of Lycophron in 
particular. To what extent Lycophron’s 
conception of law as a surety (€yyunr7s), 


17 The historical personality of Lycophron has 
been established by Vahlen (Rhein. Mus., XXI, 
143 ff.); Zeller-Nestle, Philos. d. Griech. (6th ed.), 
I, 1323; Gomperz, op. cit., I, 394, III, 261; Kaerst, in 
Zeitschrift fiir Politik, II (1908), 521; Newman, 
Politics of Aristotle, I, 71, 140, 389; Niedermeyer, in 
Festschrift fiir Koschaker, 111, 140 ff., 162; Ueberweg- 
Heinze Gesch. d. Philos. (12th ed. [Praechter]), I, 127 
ff.; Diels-Kranz, Fragm. d. Vorsokrat., Frag. 83. 

Perhaps our Lycophron is identical with the 
Lycophron whom Plato mentions in his second 
epistle (314 D) as living at the court of Dionysius of 
Syracuse, and whom he chides in Sophist 251 B. 

Zeller-Nestle (op. cit.) sees in Lycophron a dis- 
ciple of Gorgias of Leontini, while Kaerst (op. cit.) 
emphasizes Lycophron’s dependence on Protagoras. 
Niedermeyer (oP. cit.), on the other hand, holds that 
he was under the influence of Pythagoras, although 
he admits that Protagoras might have shaped some 
of his ideas. 

When appraising the influence of Protagoras on 
Lycophron, we must keep in mind that Protagoras’ 
famous homo mensura principle might have been the 
basis of Lycophron’s statement that “the things 
which are just are so by virtue of convention and 
expediency” (Aristotle Nic. Eth. 1135 a 1). In this 
passage from Aristotle as in ibid. 1133 a 21, I see the 
hand of Lycophron. 


18 Kai 6 véuos xabarep tpn Auxddpwv 
6 coguorhs, eyyunris Tov dixaiwy, GAD’ 
obx olos xal dcxalovs roXiras. 
In this rather short passage Lycophron appears 
as one of the cleverest antagonists of Plato’s and 
Aristotle’s conception as to the proper function of 
law and justice in society. 
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for instance, shaped Aristotle’s notion 
of practical justice under the, rule of 
law might be gathered from Nic. Eth. 
1133 a 25 ff.: 

All goods must .... be measured by some 
one thing Now this bringing men to- 
gether is....the demand [for goods] which 
brings all things into a relationship. For if man 
did not need one another’s goods at all, or did 
not need them equally, there would be either 
no exchange at all or not the same exchange. 
But money has become by convention (ovp- 
6nxn) a sort of representative of demand; and 
this is why it has the name of voutoyua [money], 
because it exists not by nature (@iae) but by 
law or decree (véuq@) ; and it is within our power 
to change it and to make it useless. 


The vououa, the designation of which is 
derived from véyos, with regards to 
its ‘‘qualitative” aspect rests entirely 
on convention. It is, in its function- 
al aspect, but a sort of “surety” 
(i7wadXayua), a “guaranty” for a fair 
and agreed-upon mean in the exchange 
of different goods among men. Actually 
in Nic. Eth. 1133b12 the vououa is 
defined as a kind of surety (olov éyyunris 
nuiv, sc., vouroua). If we combine 
the Aristotelian notion of “measure” 
(uérpov, in Nic. Eth. 1135a1) and “to 
measure” (uerpetoOat, ibid. 1133 a 21 ff.), 
as well as join together the function of 
a “guaranty” or “surety” (iraA\ayya 
or éyyunrns) attributed to the vouopa 
(ibid. a 29, b 12) and the idea of “‘sure- 
ty” (éyyunrjs) employed in Politics 
1280 b 11, where the voyos is called ‘a 
surety to one another about things 
right and just”—then we are to con- 
clude that, despite all their fundamental 
differences as to the ultimate meaning of 
law and justice, Aristotle could not en- 
tirely escape the influence of the Pro- 
tagorean tradition manifest in Ly- 
cophron.’® Lycophron in his predomi- 


19Obviously the notion of the véyos being an 
éyyvnrys in Aristotle is not entirely compatible with 
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nantly analytical approach to the func- 
tion and significance of the law dis- 
covered its formalistic nature; in other 
words, he discovered the fact that the 
normative character of the law rests 
on its being something which ought to 
be observed because it has been mutual- 
ly agreed upon; because, using Kelsen’s 
terminology, it is “etwas um seiner 
Gewolltheit wegen Gesolltes.”” This out- 
spoken positivistic interpretation of law 
and justice, an interpretation, that is, 
which above all emphasizes the formalis- 
tically compelling nature of a ‘‘conven- 
tion” in its practical application to ac- 
tion and conduct, undoubtedly en- 
deared Lycophron to Aristotle. 

The real problem posed by Lycophron 
is whether or not the voyos itself merely 
constitutes a convention or convenience 
Obviously Lycophron’s véyos 
is in some way related to the notion of 
ouvénxn, a fact which might be gathered 
from the very wording of Politics 1280 b 
10 ff.: “‘[kai 6 vduos Kal, 
trav dixaiwy..... ” It is, therefore, the 
two words xai and xaaz7ep (‘‘exactly as’’) 
whichrelate the vouos to cuvOnxn, for other- 
wise Aristotle surely would have used 
the term # (‘‘or”’). Nevertheless, our 
contention that Lycophron relates the 
vouos to ouvOnxn, or interprets it as a 
avvéyxn, cannot be based solely on the 
text of Politics 1280b11. The vépos, 
to be sure, is a surety or guaranty and, 
in consequence, a definite “factor” 
which helps in bringing about a ouvOnxn 
a convention or agreement or, at least, 
something which guarantees that the 
agreement reached (ovv@nxn) concern- 
ing a reciprocal conduct will be carried 
out afterward. Interpreted in this man- 
ner, the véuos itself is not yet a ovvOnKn 


the general Aristotelian conception of justice as 
developed in Nic. Eth. 1129 a 26 ff. 
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but merely something which through 
its function as a surety partakes, so 
to speak, in the reaching of a ovvOyxn 
about certain matters. If this be so, 
how, then, could we call the véyos, the 
guaranty of any ouvOnxn a 
itself without becoming involved in 
a rather serious contradiction? In order 
to solve this puzzling problem, we will 
have to fall back on Nic. Eth. 1134 b 
35: ‘The things which are just by virtue 
of convention (xara ovv@yxnv) and ex- 
pediency (7é ouu@épov) are like meas- 
ures.””?° Likewise very illuminating in 
this regard is the passage from Nic. 
Eth. 1133429, in which Aristotle in- 
stances that “‘money has become by 
virtue of convention (xara 
a sort of representative.” In both in- 
stances Aristotle refers to practical 
justice and the practical and just mean 
of fair exchange as something estab- 
lished xara virtue of con- 
vention”). The similarity of the word- 
ing of Nic. Eth. 1133.a19 ff., Nic. Eth. 
1134435, and Politics 1280b 10 ff. is 
so striking that we are permitted to as- 
sume that these two passages from Nic. 
Eth. actually refer to or were at least 
written under the influence of Ly- 
cophron, although his name is not ex- 
pressly mentioned in the Nicomachean 
Ethics. Combining our scanty informa- 
tion about Lycophron, we might be able 
to reconstruct his definition of the na- 
ture and function of law as follows: 
6 vouos éorw THY KaTa 
avvOnkny dixaiwy (“the law is a surety to 
one another of the things that are right 
and just according to convention’’).” 

270Ta xara 1rd cupdépoy trav 


31 Olov 5’ ris xpelas Td yéeyover 
xara ouvOnkny. 


22 If it were permissible to translate this passage 
into the nomenclature of our present-day definition of 
law, Lycophron’s statement should read as follows: 
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Reconstructed in this manner, the 
relationship of the véuos to the things 
that are right and just (dixa:a) appears 
in an entirely novel light: the véyos 
is primarily an érierov, an “epithet” 
of what is right and just (dixavov).?3 
It does not matter, therefore, whether 
or not all the different dixaca or mere- 
ly some of them are based on conven- 
tion; what matters, however, is the 
fact that these dixaa, or, as we would 
say today, the rights and interests of 
the individuals, precede the vépos* 
axiologically as well as temporally. 
This much, at least, is definitely con- 
tained in the otherwise rather cryptic 
remark of Lycophron concerning the 
nature and function of the law. The 
vouos, on the other hand, is but the 
guaranty of these rights or interests, a 
mere instrument to secure them. Thus 
Lycophron achieves a grandiose con- 
ception of the relationship of total so- 
cial life and particular legal norm, of 
man and law. But he does not sub- 
ordinate the véyos and its particular 
function to a higher moral or political 


‘Law is an historically evolved, accrued, and agreed 
upon body of authoritative grounds and guides 
to actual determination, which grounds and guides 
serve as a kind of social guarantee and social con- 
trol by which men mutually delimit and secure to 
one another those rights and interests which by 
tradition and convention have been recognized as 
pertaining to the essence of man.” 


23 This notion is actually taken from Antiphon 
(Diels-Kranz, op. cit., 87 B 44; Frag. A, col. 1, 23 ff.), 
who speaks of 7a pév yap vopwy éxi[Bera] (sc., 
dixaca). 

24Cf., in this connection, also Plato Republic 
359 A: “When men have both done and suffered 
injustice . . . . not being able to avoid one and ob- 
tain the other, they think that they had better 
agree among themselves..... Hence there arise 
laws and conventions; and that which is ordained by 
law is termed by them lawful and just; it is a mean 
or compromise” (see also Aristotle Rhetoric 1376 
b 7 ff.). 

35 Similar ideas are found in Aristotle Nic. Eth. 
1161 b 7 ff. 


end. For to him the véyos has no real 
power to make the citizens themselves, 
the subjects of the véuos, good and just 
(Politics 1280 b 11); it is not, as for in- 
stance in Aristotle, something which 
“possesses compelling power, since it is 
a rule proceeding from a sort of practical 
wisdom and reason” (Nic. Eth. 1180 
a 21).* 

By defining the véuos as a “surety 
to one another of things just,” Ly- 
cophron but emphasizgs that the sole 
and true function of any legal order 
consists in the reciprocity or correla- 
tivity of the various rights and duties 
enjoyed by or imposed on the different 
individuals which in their aggregate 
make up a politically or legally organized 
society. In substance everyone is held 
not to injure another,”’ that is, is bound 
to abide by the famous legal precept of 
“‘neminem laedere,” later so prominent- 
ly displayed by the Institutes and Digest 
of Justinian. He is, in other words, bound 
by the rule of strict reciprocity not to 
interfere with. the individual interests 
of another and thus to respect every- 
one else’s right of “suum esse conser- 
vare.” Hence, according to Lycophron, 
the véyuos and its proper function is ul- 
timately determined by the fact that 
the personal interests of the various in- 
dividuals in many instances conflict— 
a conflict, that is, which, in view of the 
need for balancing these interests for the 
convenience of everyone, forms the origi- 
nal rationale of the setting-up of social 
or legal institutions and the social, 
legal, and political order. Only on the 


rivos dpovoews xai vod. This is perhaps the pro- 
foundest statement a Greek thinker ever made 
concerning the essence and meaning of the law. It 
is quite possible, however, that this passage found 
in Aristotle actually contains an anonymous quota- 
tion. 


27 Cf. Plato Republic 359 A. 
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basis of reciprocity or correlativity and 
the general surety which this reciprocity 
entails can the véyuos carry out its par- 
ticular function as a social guarantor. 
In a classical discussion and most 
pregnant formulation Aristotle (Politics 
1280 a 7-1281 a 10) points out the ele- 
ments in which Lycophron’s extremely 
personalistic views are diametrically 
opposed to the lego-political ideal of the 
transpersonalistic type. For Lycophron’s 
vouos rests upon or, at least, is closely 
related to the idea of a mutual agree- 
ment or covenant of convenience and 
does not, as it were, rest upon the no- 
tion of an ethico-social solidarity as, 
for instance, it appears in Plato, Aris- 
totle, and later in the Stoics. Hence the 
vouos of Lycophron cannot educate men 
to become morally good citizens. But 
if the purely personal interests of the in- 
dividual constitute the sole ground for 
setting up laws, then these primarily 
selfish interests are also the only motive 
for obeying them. It becomes the prime 
task of the moralizing Sophist, there- 
fore, to convince man that it is in his 
best interest to submit to the estab- 
lished laws and the legal order; and that, 
in consequence, obedience to the laws is 
justified on the basis of strict reciprocity 
and so far as it is in the interest of the 
individual. 

The Sophistic point of view concern- 
ing the nature of law and justice, as 
well as the function or end of any po- 
litically or legally organized society, so 
aptly represented by Protagoras, De- 
mocritus, Lycophron, and others, and 
so vehemently resented by Thrasym- 
achus, Callicles, and Glaucon, will 


become more palatable if we realize that 
the followers of Protagoras insist, either 
expressly or implicitly, that the basic 
interests, needs, and aspirations of the 
various individuals, as well as their 


power to act, are, despite all individual- 
ity, essentially alike. To the Sophists of 
the Protagorean “school” the fullest 
realization of the personal and selfish 
interests of the concrete individual as 
such always remains the prime factor 
underlying every legal, political, or so- 
cial order—and, incidentally, also the 
moral order. It is the unfolding of the 
human personality in its total aspect 
which constitutes the very factor in the 
light of which we might justify the is- 
suing of laws or the setting-up of any 
form of human association as well as 
determine the function and end of these 
associations. Nevertheless, even the 
most individualistically minded thinker 
could not entirely escape the obvious 
fact that the social order itself means 
also the sum total of all these personal 
interests, a sum total, therefore, which 
not only rests upon the possibility of 
harmonizing and balancing the mani- 
fold, and often opposing, personal in- 
terests for the sake of a peaceful and 
prosperous coexistence of the various 
individuals but also presupposes the 
essential equality of all individuals 
composing a society.”* It is this equality 
of all individuals enjoyed by everyone 
before entering into social relationships 
with one another which, through the 
medium of a contractual agreement or 
social compact, leads to the equality and 
equal rights or duties of everyone with- 
in the social organism. In other words, 
because a society based upon the prin- 
ciple of equality and equal rights and 
duties for all appears to be best suited 
to serve, as well as to secure, the personal 
interests of the various individuals 
joined together in some form of social 
organization—the legal, political, and 


28Cf. also Alcidamus (in Aristotle Rhetoric 
1373 b18 and Politics 1253 b 20), who from the 
point of view of human equality condemned slavery. 
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social equality of everyone, that is, the 
enjoyment of equal rights and duties by 
everyone becomes the ultimate pur- 
pose of setting up any form of legal, 
political, or social organization or as- 
sociation. The fullest realization and 
unfolding of this prime purpose is guar- 
anteed by the common consénsus, by 
the mutual agreement or compact en- 
tered into by all rational individuals de- 
liberately partaking in this arrangement 
for the sake of their own convenience. 
The idea of equality and equal rights 
and duties for everyone is, in the final 
analysis, but an expression of the widely 
held Sophistic doctrine that the natural 
and, therefore, healthy instincts of in- 
dividual man toward self-preservation 
and self-assertion could be intelligently 
and successfully satisfied and secured 
only under the protective shield of com- 
mon laws, of that universal and equal 
“surety of one another of things just’ 
which guarantees everyone his own. 

The attempt to weld into one all- 
encompassing ethico-social meaning the 
transpersonal ideal of equality and equal 
rights or duties for everyone, on the 
one hand, and the principle of securing 
and furthering the dominating position 
of the selfish individual as such in all his 
personal interests, needs, and aspira- 
tions, on the other hand, seem to be one 
of the main topics of Sophistic discus- 
sion. Protagoras (Plato Protag. 320 ff.; 
Theaet. 166 D ff., 167 C, et al.) and De- 
mocritus (Frags. 246, 252, 255 [Diels}), 
no less than Antiphon (Diels, op. 
cit., Frags. 58, 61) or the author of 
Anonymus Jamblichi (Anonym. Jambl. 
5; 6; 7-9; 7-14; 33), insist that the basic 
social or political virtue consists in the 
practice of the principle of equality and 
the or igovoyia. We are told, 
furthermore, that a sense of what is 
just and a feeling for moral restraint 


have been imparted to all men in equal 
measure (Plato Protag. 322C); and 
that the respect for the rights of others 
is a most praiseworthy conduct (Diels, 
op. cit., p. 631; Anonym. Jambl. 33; 
7-9; 6.1 ff.; 5). At the same time, ab- 
solute equality among men is held to 
be a natural institution (Antiphon, in 
Diels, op. cit., p. 80, B1, 35 ff.); and 
the concord in every form of human as- 
sociation is looked upon as the most ideal 
situation (ibid.), because the wise and 
understanding man will always remem- 
ber that by not injuring another he will 
best safeguard his own person and in- 
terests from being injured by others 
(Antiphon, Frag. 58 [Diels] ). 

It is astounding that in this phase of 
early Greek political, legal, and social 
thought the doctrine of the social com- 
pact was originally developed and em- 
ployed not by the proponents of human 
equality and equal rights and duties for 
everyone, but rather by those Sophists 
who preached a philosophy of the “su- 
perman” imposing his onesided will on 
the lowly masses of the weak. Thrasym- 
achus of Chalcedon, for instance, in- 
sists that “‘justice is nothing else than 
the interest of the strong” (Plato Re- 
public 338 B), thus claiming that it is 
those in power who by means of the 
laws force everyone else to do what is to 
their, the masters’, advantage. He ad- 
mits, however (ibid. 359 aff.), that, 
since ordinary men are unable to defend 
themselves against injustice and, at the 
same time, incapable of obtaining the 
power to inflict injustice, 
they think that they had better agree among 
themselves to have neither. Hence arise laws 
and mutual agreements; and that which is or- 
dained by these laws is termed by them as law- 
ful and just. This they affirm to be the origin 
and nature of justice... . [which] is a com- 


promise between the best of all—which is to 
do injustice and not to be punished; and the 
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worst of all—which is to suffer injustice with- 
out being able to retaliate. And justice... . is 
tolerated not as a good, but as a lesser evil, 
and honored by reason of the inability of [the 
average] man to do injustice. For no man who 
is worthy to be called a man would ever submit 
to such an agreement if he were able to resist.*9 


And Callicles,3° who holds to the belief 
that the laws are made by the great 
mass of the weak as a bulwark and threat 
against the strong* (Plato Gorgias 483 
B ff.), instances that “luxury and in- 
temperance and license, if they are pro- 
vided with means, are virtue and hap- 
piness—all the rest [namely, restraining 
laws, moral precepts, and respect for 
the rights of others].... [are] mere... . 
agreements contrary to nature” (ibid. 
492 C). 

Thus it seems that at the beginning 
the doctrine of the social compact was 
actually first employed by those Soph- 
ists who essayed to prove and extoll the 
absolute and “natural” right of the 
stronger or, should we say, the more 
ruthless individual to dominate and 
abuse his fellow-man. This type of radi- 
cal “naturalism” in the domain of social 
ethics and politics considers the weak 
person one who submits to the laws and, 
therefore, calls him the stupid fellow who 
merely serves the interests and ambi- 
tions of others by doing so (Plato Re- 
public 343 c). The strong man, however 
who follows solely the unchecked im- 
pulses and instincts of his “nature,” 
is not being “fooled” by human laws 
and human conventions. This is, ac- 
cording to the natural order of things, 
the true “justice,” the “law of nature” 


29 Although this passage does not directly quote 
Thrasymachus’ original statements, it nevertheless 
aptly illustrates his basic standpoint in all social or 
political matters. 


3° Callicles’ real name was probably Charicles. 


3 The passages in Gorgias 384 B ff. definitely de- 
prive Nietzsche of much originality. 


dixavov which proves by near- 
ly endless examples that the stronger 
and bigger devours the weaker and 
smaller. Hence the free man, but never 
the slave, will always refuse to acknowl- 
edge the existence of a rule above him- 
self and his selfish instincts and will, 
therefore, not restrain his ambitions or 
desires so as not to injure another. Ac- 
cording to the man-made laws, it might 
be a disgrace to commit an act of in- 
justice; according to the dictates of un- 
adulterated “nature” and the basic 
“laws of nature,”’ however, it is shameful 
to suffer injustice (Plato Gorgias 483 
a ff.; 484 a ff.; 488 C ff.; 491 E),* that 
is, to let anyone else govern one’s action 
or conduct. On the basis of such brutal 
notions proclaiming the unrestrained 
display of one’s basest instincts any 
agreement among men mutually to re- 
frain from injuring one another for the 
sake of social harmony runs contrary to 
“nature” and to the “natural right” of 
the stronger to enjoy and display his 
superior strength at the expense of the 
weaker. 

In the light of such a philosophy the 
unavoidable clash between the great 
masses of the weak and the small group 
of the strong actually turns into the 
decisive factor for the development of 
the social compact doctrine. For it is 
the generally felt need of the weak to 
protect themselves collectively against 
the ruthless inroads of the strong by 
erecting a common bulwark against 
these ever threatening aggressions which 

32 According to Polus (in Plato Gorgias 471), 
experience disproves the claim that only submission 
to the existing laws promotes real happiness. For 
history, Polus insists, tells us that there was many 
a great criminal who attained success and happi- 
ness by the vilest of deeds. It is rather shrewdness 
paired with total disregard of all conventions and 
established laws which seems to promote man’s 


good fortune and success in this world (Plato Re- 
public 344 A; cf. also ibid. 360 C). 
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constitutes the dominant motive behind 
the social covenant. Hence the social 
compact is merely an expression of the 
idea that in unity there is strength, or, 
as in our particular case, defensive 
strength. But if this were so, we could 
not maintain our initial thesis that, in 
the final analysis, the social compact 
doctrine marks but the result of that 
type of ethico-political thinking which, 
on the basis of the principle of human 
equality and equal rights or duties for 
everyone, attempts to reconcile certain 
strictly solipsistic notions as to the na- 
ture and end of man with the ideal of a 
harmonious social interdependence and 
co-operation among various individuals 
for the sake of a fuller and securer un- 
folding of their individuality and in- 
dividual interests. We may assume, how- 
ever, that the very idea of an equal and 
equitable realization or exercise of every- 
one’s interests as well as rights actually 
lies at the bottom of the violent and, to 
some extent, nihilistic statements at- 
tributed to Thrasymachus and Callicles. 
For, despite their professing a social 
philosophy of inequality, both Thrasym- 
achus and Callicles admit, at least by 
implication, that it is the collective de- 
sire for social, political, and legal equali- 
ty voiced by the majority which consti- 
tutes the ultimate purpose and, hence, 
the original motive behind the common 
struggle against the “supermen.” In 
other words, this “collective” desire for 
equality constitutes the true purpose of 
any social, legal, or political organization 
based upon mutual agreement (Plato 
Gorgias 483C; 484A; 488; Republic 
359 a ff.).33 In short, here again we find 
the desire to secure and guarantee by 
mutual “agreements of restraint” cer- 


33 Gorgias 483 C: “....I suspect that they are 
only too glad to have equality”; ibid. 484 A:“.... 


the equal is the honorable and just. ... . 


tain interests and rights of the individual 
against the destructive forces of un- 
restrained self-assertion to be the motive 
behind the social compact doctrine. 
Obviously, then, this demand of the 
supposedly weak for social, legal, or 
political equality in the realization of 
man’s individual or personal rights and 
interests—a demand, that is, which 
finds its rational and intelligent ex- 
pression in the compact idea—has its 
ultimate justification and natural foun- 
dation in the assumption that all men 
are essentially alike in their basic needs 
and desires. 

We cannot conceive, therefore, that 
the social compact doctrine in its truly 
democratic spirit and ethico-political 
implications could have been fully ap- 
preciated by those who held to and pro- 
fessed the original inequality of man; 
who, in other words, propagated the 
idea that a few ‘“‘chosen” ones are born 
to rule forever the rest of mankind, while 
the many less fortunate are destined 
forever to be ruled and exploited, as 
well as to submit to this rule of brutality. 
Hence it might be said that the social 
philosophers of the type of Thrasyma- 
chus or Callicles have indeed toyed with 
the social compact idea, but merely in 
the sense that to them it meant a “‘de- 
testable conspiracy” of the contemptible 
weak against the “divine rights” of 
the strong. To Thrasymachus, Callicles, 
and Glaucon, to be sure, that which is to 
the advantage of the strong (7d roi 
Kpeirrovos oupudépov) always remains 
the basis of what they conceive to be 
the true “natural law” and, hence, of 
every form of social, legal, or political 
power (Plato Republic 343C; 338E; 
359 Aff.; Gorgias 484 C; 491 D; et al.). 
The strong man “who is worthy to be 
called a man, would, if he were able to 
resist, never submit to....an agree- 
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ment” by which the many weak indi- 
viduals mutually pledge themselves to 
desist from injuring one another and to 
cease to tolerate injustice (Plato Republic 
359 B; Gorgias 483 B). The type of so- 
cial philosophy which would exempt 
the few strong from all legal or moral 
restraints remains eternally opposed to 
any form of social agreement among 
men not to injure one another, because 
such an agreement is tantamount to a 
radical abdication of the “divine rights” 
of the strong. The strong man cannot, 
therefore, consider the social compact 
as the ideal solution of the many prob- 
lems arising from the complexity of 
social and political life. If, therefore, 
Thrasymachus and Callicles in their 
polemics against a democratic form of 
life nevertheless refer to the social com- 
pact, then this means but two things: 
first, that they attach a definite legal, 
political, and social, as well as moral or 
ethico-political, significance to the cove- 
nant idea, a significance, that is, which 
in view of their basic social philosophy 
must be discovered in the principle of 
universal human equality; and, second, 
that this social compact essentially con- 
stitutes a mutual agreement entered in- 
to by the majority in order to secure 
and guarantee one another their in- 
terests and rights and only incidentally 
in order to hold down by collective ef- 
forts those who in complete disregard of 
the rights and interests of others serious- 
ly endanger social harmony and human 
equality. Thus even Thrasymachus and 
Callicles, although not without mis- 
givings, acknowledge the fact that the 
social compact is the only effective and 
lasting means affording general protec- 
tion to everyone. If, therefore, those who 
enter into a mutual agreement with one 
another as to the particular social order 
which they consider as being in their 


best interest are spoken of by Thrasym- 
achus and Callicles as the weak, then 
this statement merely contains a gen- 
eral allusion to the frailty of human na- 
ture—a weakness, that is, which, if not 
organized and strengthened by the unity 
of purpose, must yield to the overpow- 
ering force of a few strong and deter- 
mined “supermen.” 

The social order based upon mutual 
agreement not to injure one another is, 
in the final analysis, an order of equal 
rights and duties. Hence what Thrasym- 
achus and Callicles praise as the fun- 
damental ‘“‘natural” privilege of the 
strong, namely, the m)eovetia (Plato 
Gorgias 483C; Republic 359C), the 
overpowering and exploitation of the 
weak, not only is basically opposed to 
the idea that underlies the social com- 
pact doctrine but is actually the very 
situation which this social compact aims 
to abolish or, at least, to restrain. If the 
strong should ever become ensnared in 
this social order of equality based upon 
mutual agreement and mutually guar- 
anteed equal rights and duties, then 
this state of affairs constitutes, accord- 
ing to Thrasymachus and Callicles, a 
mere fiction created by the weak and 
“inferior” men which, as a fiction, runs 
contrary to “nature” and thus cannot 
have any real binding or morally com- 
pelling effects on the strong.*4 But even 
Thrasymachus is forced to admit that 
what he derides as an untenable and 
ridiculous fiction “contrary to nature” 
cannot be taken lightly in its actual 
and practical effects. For sooner or 
later also the ‘superman’ is made to 
realize that no one can maintain himself 

34 From all this it follows that the social com- 
pact doctrine, as well as any theory of social, legal, 
or political association based upon mutual agree- 
ment, is the result of a type of thinking diametrically 


opposed to the idea of the “superman” and his 
prerogatives. 
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for a long time or avoid dire reprisals, 
unless he submit to the social order en- 
visioned and enforced by the organized 
majority of those who insist upon hu- 
man equality and equal rights and duties 
for everyone. The prospect of being soon- 
er or later completely overpowered by 
the legally and politically organized and 
united weak will persuade even those 
who think of themselves as the strong 
men that their submission to the “fic- 
tion’’ of a legal or political organization 
based on the principle of equality is the 
lesser of two evils. For such a submission 
will at least guarantee them the same 
rights it affords others and thus pro- 
tect them from total annihilation. Hence 
the view which clings to the notion that 
submission to a definite social, legal, or 
political order furnishes the sole means 
to protect everyone from being injured 
by another is, in some respects, fully 
compatible even with that doctrine 
which upholds the “divine” or “natural 
right” of the strong to dominate the 
weak. But, even so, this submission 
under the principle which underlies the 
social compact is for Thrasymachus’ 
and Callicles’ strong man not something 
desirable by itself but merely the lesser 
of two evils, while for the supposedly 
weak it represents a universal blessing 
in that it secures and guarantees on a 


general basis the interests and rights of 
everyone and thus not only protects the 
individual and his interests from in- 
jury but actually and most effectively 
compels everyone to desist from injur- 
ing another. Perhaps Thrasymachus’ or 
Callicles’ vision of the “superman” 
beyond all legal and moral restraints is 
but the fantastic dream of a socially 
maladjusted and unbalanced misan- 
thrope who, nevertheless, is forced to 
admit, although grudgingly, that the 
social order based on mutual co-opera- 
tiveness and the universally accepted 
principle of human equality and equal 
rights and duties is the only lasting socio- 
political actuality. In this connection 
Antiphon’s famous statement (Frag. 58, 
Diels, op. cit., p. 631) might be inter- 
preted as the mediating idea between 
Thrasymachus’ extreme solipsism and 
the democratic idea underlying the origi- 
nal form of the social compact doctrine; 
namely, his shrewd observation that 
“active support of the existing laws and 
the idea of justice is not only the very 
principle on which any and every pol- 
itically organized society rests and pros- 
pers, but also the one maxim which more 
than anything else promotes and safe- 
guards the interests of the individual.” 
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DISCUSSION 


THE DIGNITY OF MAN 


BERTRAM MORRIS 


w expressions call forth the nod of as- 

sent and put an end to analysis as read- 
ily as “the dignity of man.” It sounds whole- 
some and real, and its utterance easily quiets 
our critical faculties. Because it is used by a 
great variety of people, coming from all dif- 
ferent quarters, and in a great variety of 
contexts, we may well pause to examine its 
meaning. 

Casual observation seems to justify the 
conclusion that the phrase is commonly 
used to refer to an inherent quality that be- 
longs to man by reason of his being man and 
by virtue of his uniqueness in distinction 
from all other men and from all other nat- 
ural beings. Such usage reflects an aspect of 
the atomistic way of looking at things, in 
which there is attributed to each individual 
a sacrosanct quality, private, impenetrable, 
and beyond the pale of the sophistications 
of institutionalized living. In at least one of 
its various meanings, the phrase is used to 
buttress a type of individualism which 
places supreme worth in the inner life of the 
individual, a life that is, in its subjectivity, 
accessible only to the individual himself. In 
fact, this way of looking at man appears to 
be a favorite theme of modern thought and 
culture and is a manifestation of the basic 
separation which is made between man and 
nature, res cogitans and res extensa. Even 
though from this point of view there emerge 
insuperable difficulties pertaining both to 
philosophy and to life, yet the doctrine of 
the dignity of man, in its essentially divisive 
and individualistic formulation, is still ar- 
dently espoused. In the subsequent analysis 
I wish to emphasize the indispensability of 
man’s social relationships, as pertaining to 
our belief in his dignity and as giving posi- 
tive content to that notion. I should like to 


call attention to the emergence of human 
values by which man comes to attain a posi- 
tion of distinction in the scheme of things, 
and I should like to examine the basic char- 
acter and ground of these emergent values. 


Man’s dignity is best understood in terms 
of man. This is merely platitude—or, rather, 
it would be a platitude were it not for the 
fact that it is often implicitly or explicitly 
denied. The philosophers, especially before 
the modern era, who have denied it are 
legion. They assert, for example, that man 
is soul and, as soul, is a simple being, indi- 
visible and therefore immortal. Postulate 
that the soul is indivisible, and it follows 
that it has the attributes that attach to all 
atomic beings. The postulate, however, 
seems not to conform to the facts of human 
nature. Patently, man is not a simple en- 
tity; he does not experience himself as such, 
and it is improbable that he wants to be a 
simple soul. In any event, to conceive of 
man as a simple entity is to render unintel- 
ligible his participation in earthly affairs; 
and, without participation, his dignity finds 
no expression—it remains an empty ab- 
straction. If the idea of man as a simple soul 
is correct, then he is not the sort of being we 
can converse with or be conversant about; 
for, since he could not be known except 
through his manifestations, knowledge of 
him would constitute a denial of his sim- 
plicity. Other views of man as soul are pos- 
sible, but this one, by its own logic, makes 
dignity an affair to be ignored so far as 
social life is concerned. A more tenable view 
of the soul would be one in which the soul 
manifests itself in ways that are recogniz- 
able and knowable. In this respect, Aris- 
totle’s theory is commendable, for it per- 
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mits him to relate the soul to a natural body 
in a functional way. 

On the other hand, those who attempt to 
understand man merely as body certainly 
cannot account for human values. They are 
forced to repudiate—if repudiation has any 
meaning for a mechanist—the existence of 
any values, since for them all values are ex- 
plained away. The mechanist can find no 
ends, no realization, no quality—in short, he 
can find no assignable reason why one thing 
is better than another or why anything at 
all is good. Even the good as a good-for- 
something implies an end or objective that 
his own philosophy provides no room for. If 
one bit of matter has a more complex form 
of organization than another, it is not on 
that account either inferior or superior to 
the other. Even a theory of pleasure and 
pain is out of place in this view, since neither 
pleasure nor pain is matter or motion but is 
a quality to be recognized in experience. I 
assume that it is no longer necessary in this 
day and age to belabor the criticism that a 
consistent mechanist is unable to explain 
the simple facts of human life. 

A more fruitful conception of man ap- 
pears in the philosophy of John Locke. In 
his discussion of man’s identity, Locke as- 
serts that what constitutes the identity of 
man is a form of consciousness, and this 
form he specifically designates as memory, 
for it is memory which provides the con- 
tinuity of human life. The point of view 
which Locke develops is suggestive, and 
more recent writers, such as Bergson and 
Freud, have elaborated the theme in a way 
that is worthy of study and reflection. Ap- 
parently any acceptable philosophy must 
reckon not merely with the fact of conscious- 
ness but also with those continuities which 
make life human. Plato raises a formidable 
objection to those who contend that pleas- 
ure, and pleasure alone, is good, when he 
asks: If there were no memory of it, could 
pleasure be considered a good? However 
much is to be gained by considering the sig- 
nificance of memory, yet in all honesty we 
should not overlook the fact that human 


life pertains not merely to the past but to 
the future as well. 

Memory is backward looking and can 
carry us forward only to the present. Its 
realizations are past realizations, whereas 
man’s important realizations are present 
and future. A theory which can establish the 
basis for the continuity of life only to the 
present must view things as does the wiffen- 
poof, who, always flying backwards, cares 
not where he is going but wants to see only 
where he has been. Because man is capable 
of anticipating things, he is saved both from 
the wisdom of senility, which touches only 
the past, and from the chaos of the present, 
the now, which is jeopardized by each new 
staccato moment of fleeting novelty, a mo- 
ment that is no sooner present than it has 
quietly slipped away. Imagination provides 
no guaranty that what man anticipates will 
come true, but at least it equips him with 
hopes and ideals without which life is 
stunted and arrested. Whether human life is 
considered at the level of sheer economic 
existence or at the highest level of artistic 
attainment, the future is an indispensable 
element of it. Economics has been defined as 
the science of man’s hopes and beliefs, for 
the dilemma of man’s economic life is 
basically a problem of appraising present 
enjoyment in comparison with future enjoy- 
ment. At a different level, we observe that, 
even though the lover of art manifests a fine 
sensitivity for the present and consequently 
hovers over the consummatory moment of 
experience, yet he insists upon criticism, 
too, as an inevitable phase of art. Criticism 
raises questions concerning comparisons, 
possibilities of what the artist might have 
done if he had exploited his medium to the 
full, the relation of art to other areas of hu- 
man life, and many more such problems. 
To ignore futurities is perilous, even as to 
know but a single work of art is perilous. 
When the slavish rhapsodist, as in Plato’s 
Ion, knows only Homer, he cannot even 
pass judgment on the poet but must console 
himself, as Plato saw only too clearly, with 
the weakened iterations that flow from 
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magnetic ring to ring. Leibniz appears to 
give a more helpful clue to understanding 
man’s identity when he asserts that the 
monad is charged with the past and big with 
the future. A life that is satisfied with the 
present alone is a life of the mere wish. A 
life that embodies ideals—and what life does 
not?—is one in which the present is con- 
nected with the future. 

It is not enough to discern that ideals are 
involved in human life; in addition, it is im- 
perative to see that ideals envisage an in- 
finitely complex variety of objectives, from 
the earthy to the ascetic, from the selfish 
and private to the self-abnegating and pub- 
lic—in short, all the myriad possible objec- 
tives that man can set before himself. Even 
the most ruthless of tyrants has ideals, de- 
spite the fact that the dignity of man is not 
one of them; he has no respect for persons; 
he merely uses them for his own ends. The 
theologian, in contrast with the tyrant, 
usually attributes dignity to man on the 
ground that he is a creature of God. A very 
interesting idea ordinarily connected with 
this view is that man’s destiny or ultimate 
fulfilment is to be found in the City of God 
—interesting because, even though life is 
projected into the realm of the eternal, it 
retains a social character and emphasizes 
citizenship, albeit in a region populated by 
spirits. Kant drew the noteworthy conclu- 
sion that any member of the Kingdom of 
God can legislate for any other, for, in so 
doing, he at the same time legislates for him- 
self. The principle involved in Kant’s state- 
ment receives its warrant on the basis that 
ultimate value is to be sought in self-legisla- 
tion. Whatever the legitimacy of asserting 
the existence of the realm of eternity in- 
habited by pure spirits, we may neverthe- 
less extract from this view important sug- 
gestions toward understanding what the 
dignity of man may mean in his earthly 
existence. When the matter is cast in this 
form, we find ourselves in the sphere of 
ethics rather than that of theology. Thus, 
dignity comes to be expressed in terms of the 
ideals of fair dealing, decency, honesty, and 


the like. And it is usually thought that these 
ideals are independent of the time or place 
or culture in which they happen to be em- 
bodied. Decency in human relations can be 
manifested among the Andamanese, the Pap- 
uans, the Czechs, the Americans, or any 
other people. Regardless of the culture in 
which he lives, man may be expected, moral- 
ly speaking, to respect other persons despite 
provincial differences of cultures. Our dis- 
cussion now calls for a consideration of the 
moral basis for asserting man’s dignity. 


Ideals as futurities or, more accurately, 
as connecting the present with the future 
constitute a necessary, but not a sufficient, 
criterion for moral ideals; for ideals may be 
moral, immoral, or amoral. A view I wish to 
explicate is that moral ideals are social and 
are established by certain kinds of relation- 
ships that exist among people. Thus, ideals 
which are purely subjective are preferences 
that are only prejudices. Since prejudices 
have no rationale, they are in themselves 
meaningless and not understandable, just as 
whim and arbitrariness are not understand- 
able to another. This is so because they are 
not communicable. On the contrary, the 
social is that which is communicable, that 
which may become common and which may 
be shared by others. Interestingly enough, 
Aristotle founds the political life of the citi- 
zen upon speech, for indeed, as he suggests, 
speech and reason are virtually inseparable. 
The spoken word has lost something of its 
significance since Greek times; nevertheless, 
communication is effected only through lan- 
guage. If moral ideals are social, then the 
ideals of fair dealing, honesty, and decency, 
as ideals that give meaning to dignity, are 
social. An appeal to their meaning seems to 
warrant the conclusion which has been 
drawn. 

Fair dealing is a kind of intercourse, and, 
being intercourse, it involves a give-and- 
take. Each party to the deal is expected to 
consider not merely his own interests but 
those of the other parties as well. The equity 
of the situation arises out of equality of con- 
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sideration. Fair dealing may be said to be 
intercourse with reciprocal consideration, 
which is consummated in a satisfactory 
agreement. Each person is satisfied with the 
outcome of the process of interchange, and 
the understanding which is arrived at con- 
stitutes the agreement. The final agreement 
is likely to be on terms quite different from 
the original proposals. In fact, when there is 
dealing—intercourse—it is to be expected 
that the final agreement differ from the 
original proposals, since, in the process, the 
values of the things represented are assessed 
in accordance with the various considera- 
tions that are adduced by the various per- 
sons involved in the interchange. When a 
man deals fairly, he does not consciously 
misrepresent things. He does not represent 
what he knows to be damaged goods as 
undamaged or what is blemished, as un- 
blemished. As Aristotle says, there must be 
an equality of exchange. In universal justice 
a man does not represent himself for what he 
is not, as in justice of exchange he does not 
represent goods for what they are not. The 
dishonest person wittingly falsifies; he con- 
sciously makes claims which he knows can- 
not be supported. Whether in dealing with 
things or himself, he places the unwarranted 
guaranty of his own personality behind his 
claims, and thus he is a person without 
integrity. Decency is an attempt to repre- 
sent things for neither more nor less than 
they are worth. Hence, the decent person 
expects to come to agreement. But a decent 
person can be—and usually is—mistaken in 
the original value he places on things. Since, 
however, he is free from fraud, guile, or 
duplicity, he can correct his judgment in the 
course of his dealing and still arrive at a 
satisfactory agreement. A person who re- 
fuses to deal with another and insists upon 
his original claims merely because of his 
prejudices is either stupid or vicious. 

The position just stated is neither novel 
nor profound; it simply represents, I think, 
a consensus of opinion. Although the social 
character of such virtues as fair dealing, 
honesty, integrity, and decency is obvious 
enough, what seems generally to be over- 


looked is that the ground of virtues, which 
are social, is to be sought in the nature of 
communication itself. Unfortunately, the 
virtues tend to become cast into inflexible 
forms, such as laws of casuistry, and their 
meaning is thereby destroyed; for communi- 
cation is a reciprocal relationship, a process 
of intercourse between man and man. 
This is not a process which can be 
sustained by habit, for it feeds not on 
mechanical repetitions but on genuine nov- 
elties, through which agreements are finally 
reached. The agreement which follows is 
effected through the complete realization of 
the process of communication. Each stage of 
the process is satisfactorily concluded only 
as there is full participation in it by all who 
are parties to it. Any break in the continuity 
of the process ends abruptly with a result 
that is arbitrary and unsatisfactory, and 
consequently settlement of the issues can be 
effected only by resorting to a superior 
force. The reaching of agreement establishes 
meaning. In Whitehead’s word, how a thing 
becomes constitutes what the thing is. The 
form of a thing is the consequence of the 
process through which it becomes. Agree- 
ment is intelligible only through retracing 
the steps by which it has been reached, for 
it represents a decision that has been real- 
ized, and satisfaction results precisely be- 
cause it constitutes the consummatory 
phase of activity. Agreement is the final 
stage of communication. Being an end, it 
constitutes the essence of humanity. 
Personal integrity, which is genuine dig- 
nity, is also constituted as an agreement. In 
this case, a person is reaching an agreement 
with himself, or trying to be honest with 
himself. Such agreement is attainable by 
reason of the fact that a human being con- 
sists not of oneself but of many selves. To 
deal fairly with oneself is to give due con- 
sideration to one’s various selves in the at- 
tempt to effect a harmonious personality. 
The fact that a person talks to himself is a 
noteworthy example of his attempting to 
arrive at agreement. But one who stops talk- 
ing to himself may do so not from agreement 
but simply because he finds himself impos- 
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sibly dull and boring. No new principle is 
involved in attaining personal integrity. It 
is still true that agreement must be reached 
in the culmination of a satisfactory process, 
which by its very nature is social and com- 
municative. To be sure, one may cut 
corners, and consequently his conclusion is 
only a pseudo-agreement because he has 
tested it, not in the arena of rigorous objec- 
tions in the full light of publicity, but only in 
the shades of weak and paltry criticism. 

At the other extreme in the sphere of so- 
called purely objective affairs, agreement is 
not merely expected but is legislated for. 
The test of the constitutionality of legisla- 
tion is provided for by the courts of law. 
Law is an explicit recognition of the obliga- 
tion for social virtue. It attempts to give 
order and coherence to human actions, to 
provide for stability in human relations, to 
permit a man to anticipate how his actions 
will be received, and to sanction forms of 
behavior for public recognition. Law is thus 
institutional in that it establishes order that 
must be taken into account in man’s public 
relations. It is a method of settling issues, 
presumably intelligently, but in a way that 
relies primarily on force or the threat of 
force. The great jurists are those who arrive 
at decisions which are eminently just, and 
who thus advance man’s estate by reason of 
the genuine agreements which they make 
possible for men to enter into. The imagina- 
tive jurist sees the problems of his age and 
discovers intelligible ways of settling dif- 
ferences. If, as has been said, the law must 
be stable and yet cannot stand still, the con- 
tinual reassessment of our values in order to 
establish a minimal degree of stability must 
be that process in which justice is effected 
by common accord. Justice is not blind to 
any of the claims of people. Its vision directs 
these claims into channels that allow all its 
claimants the maximum participation in 
life. And this it can scarcely do if it does not 
open its eyes to those whose disabilities pre- 
vent their pressing their own claims. 


The preceding discussion raises a dis- 
tinctly philosophical question, and one of 


the most difficult to answer satisfactorily. 
Bluntly put, the question is: What consti- 
tutes the final justification for one set of 
values rather than another? Why do we ex- 
pect general agreement in respect to things 
which we prize? What grourd do we have 
for thinking that others should prize them, 
too? How can we demonstrate, for example, 
the superiority of democracy over fascism? 
The clash of values is met at every turn, and 
anyone sensitive to the values which prevail 
in this day and age is likely to be more im- 
pressed by people’s divergencies than by 
their conformities. A tolerant attitude may 
be called for, and yet many things—vicious 
things—are intolerable. Such questions as 
have been raised are as old as man, but the 
answers proposed differ with the ingenuity 
and insight that man can bring to them. No 
philosopher has seen the issue more clearly 
than Plato, who gives an especially dra- 
matic and profound expression to it in the 
Euthyphro. There, it will be recalled, Soc- 
rates and Euthyphro are discussing piety 
and its opposite, impiety. When Euthyphro 
petulantly observes that piety is what is 
dear to the gods, Socrates asks, among 
other questions, whether piety is good 
because the gods desire it or whether they 
desire it because it is good. Answering that 
the gods desire piety because it is good, 
Euthyphro is forced to disclaim that he 
knows what piety and the good are. Similar- 
ly, in our discussion we may be asked, 
Should people agree on treating human 
beings as having dignity because it is good, 
or is it good because people agree on it? 
If we were to insist with Plato that the good 
is good by reason of its goodness, then agree- 
ment could be at best—i.e., when it is 
knowledge—a disclosure of what already 
existed as good, and in so far would be a 
gain to man but would not itself constitute 
the good, which remains eternally what it is. 
In other words, man may come to know the 
good, but it is good antecedenily and inde- 
pendently of the knowing process, whether 
or not he comes to know it. This point of 
view has been pretty thoroughly explored 
by Plato and by the high tradition which 
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stems from him. Krabbe, for example, giv- 
ing a somewhat modern formulation of the 
problem in respect to the ground of law, in- 
sists that law is law because it is right. 
Whatever has the force of law has it sheerly 
through its inherent rightness. 

I do not wish to take issue with the up- 
holders of this tradition on the question of 
how the good is known, a question which 
they inevitably answer by insisting upon 
some form of intuition or direct knowledge. 
Moreover, although I should be inclined to 
assent to the conclusion that values are ob- 
jective, the more important problem is to 
see precisely in what this objectivity con- 
sists. I suggest in all seriousness that we 
further explore the possibility of answering 
our question in a fashion opposite to that of 
Euthyphro, and see if we can make sense of 
the proposal that the good is good because 
people agree upon it. Our insistence has been 
that all human values are social and that 
their distinctive quality emerges in the proc- 
ess of communication. This is to say not 
merely that they emerge in the process but 
that they are constituted by the very process 
itself. In this regard, Aristotle’s view that 
ethics is an introduction to politics is note- 
worthy. Placing the moral virtues in the 
sphere of politics, he thereby makes them 
social. If we grant that the virtues, includ- 
ing that of the dignity of man, appear in a 
social context, we still should ask, What is 
the ground of their moral authority? Why 
should we approve them and expect others 
to do the same? 

As a step in the direction of securing sat- 
isfactory answers to these questions, I sug- 
gest that we need to consider the process of 
communication more seriously than has 
been the wont of philosophers. If we concur 
with Aristotle that the moral virtues arise 
only in society, then it is to the social proc- 
esses that we may look to find their nature. 
We have suggested that what is distinctive 
of human life is to be found in the process of 
communication and that it is created by the 
process’s issuing into its own fulfilment. 
Fulfilment of communication is nothing 
more or less than the agreement which peo- 


ple reach in the course of communication. 
In its course the claims that individuals 
make are sifted down in the peculiar rela- 
tionship engendered by their willingness to 
entertain not merely their own claims but 
those of their fellows as well. 

The process of communication is the 
means by which man establishes his rela- 
tionships with man as man. He may of 
course have other relationships. He can be 
related to others as animal, by which sheer 
biological needs constitute the relationship; 
or he can be related as matter, by which 
mass and motion constitute it. If we reserve 
the term ‘“‘value” for man’s human relation- 
ships, and there seems to be good reason for 
doing so, then man neither as animal nor 
matter has value; as such, he has something, 
but not value. The good, then, is unique in 
that it establishes continuity between man 
and man as man. Where communication is 
cut short, something alien enters, something 
which prevents man from knowing himself. 
It is inhuman, and to that extent man loses 
his peculiar sensitivity. “Know thyself” 
may still be adopted as a correct formula- 
tion of the principle of value, but, in our 
view, man can know himself only by know- 
ing others. What should disturb us about 
Jim Crowism is not what it does to the 
Negro but what it does to us, by reason of 
the fact that we are prevented from know- 
ing and communicating with our fellow- 
men. Similarly, anti-Semitism is not a Jew- 
ish problem but a gentile problem, since it is 
the Jew who is excommunicated by the 
Gentile. When we fail to arrive at common 
purposes, purposes that are inclusive in- 
stead of exclusive, we stifle some of our own 
being. 

To substitute force for communication is 
to make dignity a lost virtue and to isolate 
man from men. In the formation of esoteric 
groups, provincial or national, a separatism 
is effected such as to engender love with re- 
spect to the esoteric group and hate with 
respect to the exoteric group; and indignity 
results in a degree proportionate to the ratio 
of the latter to the former. The criterion of 
dignity, that of man coming to terms with 
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man in a humane way, is not affected one 
whit by the fact that man falls short of it; 
agreement still remains the standard to be 
applied. This is so even when people agree to 
disagree or when incompatibilities of rea- 
soned beliefs occur. If, however, such agree- 
ment is followed by violence, the point 
where violence begins is the point where 
man’s dignity ends. When violence becomes 
the ruling principle, efficiency is the most 
adequate substitute for dignity, as is ob- 
vious in the case of a military order. Ex- 
ternally imposed discipline comes to take 
the place of agreement, and the criterion of 
humanity gives way to that of efficiency in 
achieving an end. 

Communication is grounded on the fact 
that common purposes do exist; and, al- 
though they are amorphous enough in the 
early stages of the process, they come more 
and more to take form as the process devel- 
ops. The end is the creation of an intelligible 
form, an illustration of which is especially 
evident in the creation of a work of art, 
which is essentially communicative. The 
creation of intelligible forms is the gift that 
man has and that his other earthly relatives 
do not have. Continuity in human life de- 
pends on man’s conscious awareness, his 
memory, and his imagination. But the indi- 
vidual by himself possesses this continuity 
only in the most meager and poverty- 
stricken way. His little life is shut up in his 
little dreams—day dreams, for the most part 
—but dreams which lack the stamina to 
maintain themselves against the attack of 
critical thought. Virile, human life can 
genuinely sustain itself only in the milieu of 
decisive social criticism, in which alone its 
objectivity and validity can be examined. 

The dignity of man does not exist ante- 
cedently to his creatiéns arrived at through 
communication. Decency, fair dealing, hon- 
esty are virtues not that man has but that 
emerge in the course of his actions. They 
exist only in the activity. They are not ob- 
jects to be prized but are ways of acting, 
which, in their totality, coincide with hu- 
manity itself. In this view, it is a distortion 
to set up the virtues as having any existence 


apart from social life, which is the peculiar 
involvement of man with man as man. Al- 
though Plato’s Ideas of the virtues or 
Whitehead’s eternal objects may be con- 
sidered as essences which have a logical 
form, they are devoid of worth, since, in our 
view, worth not merely is arrived at but is 
itself constituted, and known, only through 
the social process, just as a drama is consti- 
tuted by the unfolding of the plot in all its 
concreteness and individuality. We con- 
clude, then, that to respect a man is not to 
consider that he possesses a quality inherent 
in himself but is rather to enter into com- 
munication with him, to challenge, and be 
challenged by, him, and to be willing to fol- 
low the dialectic of the human association 
wherever it may lead. The process is one of 
participation, mutuality, growth. Little 
wonder is it that prediction of the outcome 
is hazardous and unavailing. The only con- 
versations of which we can predict the out- 
comes are those in which we do not expect 
to communicate but merely to air our own 
ideas (probably lifted from our favorite 
columnist) and in which we expect those 
with whom we talk to do the same. Our 
judgments of a man’s integrity are neces- 
sarily based on past experience with him. 
In itself, integrity is an abstraction which 
we make from the actual associations that a 
man has with others. His integrity can never 
be said to be attained; he is a man of in- 
tegrity only so long as he is attaining. 

A matter deserving more careful scrutiny 
than is feasible in this discussion is whether 
or not the world of social life involves basic 
contingencies—whether historical, and bio- 
logical, accident constitutes part of the 
framework of human associations. My own 
belief is that this is so; nevertheless, I recog- 
nize that careful examination is needed to 
establish and justify a point of view which 
contains such far-reaching and crucial im- 
plications. Tentatively, I assume merely 
that this may be the case, and consequently 
I am led to accept the fact that people may 
agree to disagree. It is worth noting that 
those who evolve an ultimate unity in the 
scheme of values do so—even as Plato did— 
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only in utopia. The predicament of agreeing 
to disagree constitutes not merely a seman- 
tic problem but a problem of envisaging the 
possibility of justifying alternative schemes 
of incompatible values. Although the as- 
sumption has been made that values arise in 
and are created through the process of com- 
munication, the matter out of which values 
arise is not per se communication. Biological 
needs and historical accidents which consti- 
tute the conditions of value become trans- 
muted (valuable) only in the human proc- 
ess. Food is a biological need, and may be 
ingested inhumanly. Human eating is not 
bolting; in the human context food takes on 
value; in fact, at the dinner table is found a 
whole confluence of human values, some- 
times nicely balanced. Regardless of the 
words we use, the distinction is necessary, 
and I prefer to retain the word “value” for 
what is characteristic of human life. Man’s 
dignity belongs to him not because he in- 


gests or because he exists in a civil state but 
because he does these things with an excel- 
lence that is manifested in his human rela- 
tions. 


Let us summarize our discussion: (1) The 
dignity of man is not a quality inherent in 
the individual. (2) It is constituted as a 
social relationship which (a) manifests itself 
as a process of communication and (8) is 
consummated in agreement. (3) The mate- 
rials which feed the process are found in 
physical, biological, and historical accident. 
(4) These materials are given intelligible 
forms by reason of human capacities which 
transmute them into values. A further dis- 
cussion may well have for its object the in- 
stitutional forms which man creates in order 
to give stability and continuity to his social 
life. 
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‘ARIOUS arguments have implied that 
coercive relationships arising out of the 
market are due to the absence of pure com- 
petition. This note briefly discusses the con- 
cept of coercion implicit in such arguments 
and asks what conditions would correspond 
to the absence of coercion as defined. 
Obviously, the concept of coercive rela- 
tionships arising out of the market is some- 
what broader than the traditional legal one. 
It involves other coercive force than physi- 
cal action or the threat of injury through 
positive act. A monopolist’ is believed to 
coerce because his charging of a certain price 
implies a threat of injury through negative 
action, i.e., the withholding of the desired 
good unless the demanded price is paid over. 
Coercion in this primary sense, however, 
characterizes all exchange transactions in 
which the contracting parties refuse to sur- 
render their valuables except in return for 
others. The withholding of any valuables, 
whether by a monopolist or by a pure com- 
petitor, implies a threat of nonsatisfaction 
of a particular desire plus perhaps nonsatis- 
faction of related desires. Description of 
monopolistic withholding as coercive and of 
purely competitive withholding as non- 
coercive, therefore, implies differences in the 
effectiveness of the threats involved. A 
monopolist is evidently believed to be better 
able to enforce his terms than is a non- 
monopolist confronting him, while two con- 
tracting pure competitors are believed to 
face each other on equal terms. More ac- 
curately phrased, the usually encountered 
belief concerning pure competition would 
be that it establishes not absence of coercion 
but equality of coercion. 
Pure competition is not identical with 
even equality of coercion, however, unless it 
is made identical through definition. Other, 


*The term “monopoly” is used throughout to 
designate a market condition other than pure com- 
petition. Differences in the “degree of monopoly” 
are not discussed. 


PURE COMPETITION AND COERCION 


HENRY M. OLIVER, JR. 


perhaps more acceptable, definitions of 
equality of coercion either allow or demand 
considerable departure from a purely com- 
petitive state. At first glance this may ap- 
pear to be a highly illogical statement, 
since pure competition is frequently de- 
scribed as that state of affairs when no one 
person or group of persons can have any ef- 
fect upon price. It is the description of pure 
competition rather than the conclusion con- 
cerning equal coercion which is erroneous, 
however. Under conditions of pure competi- 
tion, if all buyers and all sellers seek to 
maximize their incomes, no buyer will offer 
more than the market price and no seller 
will agree to sell for less; but that does not 
mean that a buyer or seller does not have 
any effect upon the price entering into his 
particular contract. There is no law which 
requires that persons maximize their in- 
comes. Any buyer may, if he wishes, offer 
more than the market price; any seller may 
sell for less. Likewise, any buyer may, if he 
wishes, refuse to buy, and any seller may 
refuse to sell; and there is nothing in the 
theory of pure competition to indicate that 
the pressure upon a given buyer to buy is 
exactly the same as that upon a confronting 
seller to sell. Certainly, the concepts of buy- 
ers’ markets and sellers’ markets imply that 
at times the pressures on the two different 
sides of the market may be very unequal 
indeed.? 

Two definitions of equality of coercion 
which attempt to take account of pressure 
upon buyers and sellers and which avoid 
such terms as “good,” “fair,” and “right” 
are: (1) That state of affairs in which all 
potentially contracting parties stand to lose 
equally from not making the exchange when 
all are aware of the situation, and when all 
have equal bargaining skill. (2) That state 


2 This is not to accept the sometimes implied con- 
clusion that equality of coercion characterized the 
market situation which existed before a “buyers’ 
market” or a “sellers’ market” arose. 
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of affairs in which all parties gain by the 
contract, and no changes in the terms of the 
contract would result in a greater gain to one 
party than in a loss to another, and when all 
parties had accurately calculated the gain- 
loss ratios when they entered into the con- 
tract. 

Obviously, the former definition considers 
a potential contract with definite terms and 
implies that a potential buyer or seller has 
relatively strong coercive power if rejection 
of the contract would hurt him less than it 
would hurt a buyer or seller confronting 
him. It does not, however, ask what would 
be the effects of alteration of terms. The 
latter definition considers an already agreed- 
on contract, asks what would be the effects 
of an alteration of terms, and implies that, 
if any change would help one party more 
than it would hurt another, the party who 
would have been helped by a change in the 
terms was in a relatively weak coercive 
position when the contract was drawn up. 

Pure competition is neither rejected nor 
required by the former definition. If pure 
competition exists, at least approximate 
equality of coercion as defined is present ; no 
great loss due to refusal of a particular 
transaction can be experienced by any 
buyer or seller. Other buyers and sellers 
stand ready to offer precisely the same 
terms; so the only loss is the slight time and 
trouble involved in making a second try at a 
transaction. On the other hand, the market 
situation does not need to be purely com- 
petitive in order to offer this easy ability to 
secure the same terms elsewhere. All that is 
necessary to prevent refusal of'a particular 
contract from causing loss other than a 
little time and trouble is that other easily 
accessible buyers or sellers stand ready to 
offer the original terms, or, indeed, that the 
person whose terms were originally rejected 
should continue to offer them after the re- 
jection. The difference between monopoly 
and pure competition is not that a person 
can refuse a market-wide purely competitive 
price and be better off than when he refuses 
a monopolistic price but that the monopo- 
listic price is likely to be higher, so that its 
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acceptance leaves a person less well off than 
does acceptance of a purely competitive 
price. 

This points to the concept of equal co- 
ercion described in the second definition 
above. If a monopolistic position is thought 
to be a relatively strong coercive one, per- 
haps that is because of a belief that an in- 
crease in price from the purely competitive 
to the monopolistic level hurts the other 
transacting party more than it helps the 
monopolist. Obviously, however, such a 
gain-loss relationship is not necessarily true 
of a contract between a monopolist and a 
competitor, and, indeed, the reverse is fre- 
quently true. The question of whether a 
change in the terms of a given contract 
would help one side more than it would hurt 
the other cannot be answered in general 
terms of monopoly and competition. Knowl- 
edge of the circumstances underlying par- 
ticular contracts is necessary; and, in gen- 
eral, the answer depends upon such criteria 
as income and needs rather than upon the 
degree of competition in the market. The 
suspicion exists that, according to this 
definition, most relatively well-to-do per- 
sons enjoy relatively strong coercive posi- 
tions when they enter into contracts with 
those less favored. 

Probably neither of the two definitions 
of equal coercion given, however, corre- 
sponds to the conception in most persons’ 
minds when the statement is made that 
coercion can arise out of the market. The 
usual concept appears to involve a moral 
judgment that a man is rightfully entitled 
to certain conditions or terms and that, 
when the market situation is used to deny 
him those terms, coercion is being em- 
ployed. If this is the case, then the state- 
ment that a purely competitive situation is 
noncoercive is merely a rephrasing of the old 
argument that the purely competitive econ- 
omy is the “right”’ one; and, like the original 
argument, the re-worded one is open to the 
various objections brought forward by such 
critics as Veblen, the diminishing-utility 
welfare economists, and the anti-ethicists 
who refuse to go beyond indifference curves. 
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Prato’s THEORY OF MAN: AN INTRODUCTION 
TO THE REALISTIC PHILOSOPHY OF CULTURE. 
By John Wild. Cambridge: Harvard Univer- 
sity Press, 1946. Pp x +320. $5.00. 


One must initially do deference to the pre- 
tentiousness of Mr. Wild’s plan (no less than an 
interpretation of human culture, a spreading 
philosophy of history). One must marvel at his 
strategy (which seems to be to prove Aristotle 
—and Aquinas?—right, by showing that Plato 
does not disagree with Aristotle so much as is 
currently thought—Aristotle has given the 
West its “only realistic metaphysics,” p. 13). 
And, again, one must defer to the prodigious 
labor, textual care, and unflagging enthusiasm 
which Mr. Wild unpretentiously brings to his 
pretentious task. 

All this holds in Mr. Wild’s favor, even if 
one think—as this reviewer thinks—that Mr. 
Wild has a romantic notion of history ; an adula- 
tory eye for classical aureoles; and a plainly 
perverted view of the democracy in which he is 
privileged to live and freely to perpetrate such 
unctuous heresy as the superiority of some sort, 
his sort, of theocratic state. If to philosophy, 
however, it is still important to ask the impor- 
tant questions, then Mr. Wild deserves well of 
all philosophers, for a season or two at least, 
regardless of the answers he gives to the ques- 
tions he asks. 

The answers themselves I shall now attempt 
to summarize in my own way: (1) that Plato is 
right in not disagreeing with Aristotle—and 
Aquinas?—in their preachment that as man 
must organize himself hierarchically to achieve 
full individuality, so “‘the forms of production” 
(in modern parlance, i.e., the ‘“arts’—and 
“sciences’—in Platonic terms) must be “or- 
dered” hierarchically; (2) that to achieve this 
individual hierarchy in this technological hier- 
archy, we must have an ontological hierarchy 
matched by an epistemological hierarchy and 
mediated by a hierarchy pedagogical, the head 
of all this hierarchy-piled-on-hierarchy being 
no less a figure than God (whatever that means, 
and experience shows that, as a question- 
begging epithet, it leaves few questions un- 
begged); and (3) that democracy is in plight so 
parlous that there is no escape, none at all, 
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of more progress in freedom than has any other 


save as Mr. Wild finally summarizes it (p. 117): 
“either Christian socialism or Nazi socialism, 
either control by rational authority or control 
by irrational authority. These are the two ex- 
clusive alternatives now facing the dying oli- 
garchic or bourgeois anarchies of our era.” 
(The nonreader of the book might not guess, if 
I did not explain, that in these ugly phrases, 
italicized by me, Mr. Wild is referring to the 
oldest and stablest form of society on earth— 
the democracies of Anglo-Saxony—and doing it 
even in the hour of their triumph over the 
darkest threat to freedom that mankind has 
yet met face to face!) 


I will be audacious enough now to distil to a 
paragraph the important “ifs” which Mr. 
Wild’s ingenious argument enthusiastically 
overlooks. I do so from Mr. Wild’s own example 
of debasing to a small volume, and that with 
oblique strategy, a matter so pretentious that 
his Harvard colleague, Mr. Sorokin, has de- 
voted to it four large volumes (Social and Cul- 
tural Dynamics). (1) If there be final and immu- 
table wisdom to “order” all the hierarchies 
which those discern who have lost their faith 
in, and democratic nerve toward, a horizontal 
society, agnosticism as to what it is remains the 
only insurance against Mr. Wild’s (and he says 
Plato’s) first perversion of ‘Christian—Roman 
Catholic?—socialism,” i.e., theocracy. (2) If 
agreement must be reached upon the esoteric, 
then it must be achieved by power external to 
the logic of such insight, since it remains as 
true after Plato as before him that the more 
intelligent men are, the more they differ upon 
immutable truths; and the more honest they 
are, the more store they Set upon their own in- 
terpretations of the immutable. One can hardly 
escape this conclusion by looking at history, 
however much his “philosophy of history” may 
provide metaphysical balm for the physical 
wounds of history. (3) Jf we are to seek agree- 
ment (and “order” implies agreement even 
when it is ordered) where agreement can be 
found without coercion, then we must limit our 
quest to the relatively unimportant. This is the 
recipe of Anglo-Saxony for an “‘order”’ that al- 
ready shows more permanence and the promise 
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actual enterprise men have engaged in collec- 
tively. On the American side of Anglo-Saxony 
it is the meaning of our Bill of Rights, which at 
the time unprecedentedly prescribed that ‘‘Con- 
gress shall make no law” as respecting the eso- 
teric. What is so important that the most in- 
telligent and the most honest men must quarrel 
over it, is to be let alone so that each may take 
his bone of absoluteness and gnaw it in solitude 
to the delightful flow of his own saliva. Any 
effort to get agreement—save the agreement to 
disagree—upon the absolute, which always be- 
comes esoteric when one seeks to define it, re- 
sults, as Jefferson said, not in an agreement 
that can become the basis of an uncommanded 
“‘ordering,”’ but only in making ‘‘one half the 
world fools, and the other half hypocrites.” 

These “‘ifs” render too “iffy” Mr. Wild’s 
exculpation of Plato either from academic 
inanity (for the life of action) or from tyranni- 
cal totalitarianism. His exculpation of Plato 
from the latter charge is to brand those who 
make it with the fault of “the favorite fallacy of 
German nineteenth-century scholarship now 
become fashionable in America” (p. 11, n. 6). 
I, for one, did not get such a view of Plato, 
even indirectly, from German scholarship but 
directly from the pages of a certain book called 
the Republic, credited to one Plato himself. 

Regardless of where whoever gets whatever, 
as touching Plato, I do not propose to sit quiet- 
ly by and see the battle for preserving and 
improving Anglo-American democracy lost 
through the loss of faith in it by the profes- 
soriate. Where time frustrates argument, I 
shall oppose, as here, faith against unfaith. 
They also serve who only remain steadfast in 
freedom. More and more scholars—even pro- 
fessors of philosophy whose sense of values, if 
not of history, should teach them better—are 
airing as “scholarship” what they lack of 
heroism to put to the test of action. Why, 
those who would perpetrate some hierarchical 
wisdom upon men as substitute for the hori- 
zontal but free processes of our democracy 
cannot reach agreement even among them- 
selves as to what this high, absolute wisdom 
is (of Aristotle, of Plato, not to mention of 
Aquinas). 

Among the aspirants to an esoteric rule of 
action alien to the most successful political 
action we know on earth, we shall not soon find 
a more enthusiastic one than the author of this 
book. Nor a more audacious one. Nor a more 
assiduous one. Nor a more dynamic one. In 
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this latter characteristic, the dynamic, lies 
hope—hope that the clan vital which has led 
Mr. Wild from faith in the possibility of 
democracy to unfaith in its best demonstra- 
tions made on earth may as inexplicably lead 
him back again to faith (if it must be in a 
master) in Jefferson—and the Jeffersonian 
“theory of man,” which, for a fact, is on the 
level. 

T. V. Smits 
University of Chicago 


EconoMic PROGRESS AND SOCIAL SECURITY. 
By Allan G. B. Fisher. London: Macmillan 
& Co., Ltd., 1945. Pp. xii+362. 


One is inclined to call Professor Fisher “un- 
fair” to reviewers; his book is so exclusively 
mere good sense, lucidly and admirably ex- 
pressed, offering little to criticize and making it 
banal to quote and commend. The work is a 
new treatment of the topic of his 1935 book, 
The Clash of Progress and Security; the major 
difference is that the final third of the present 
volume (three long chaps., xiv-xvi) is given 
to discussion of international economic rela- 
tions. This involves considerable repetition; in 
the writer’s opinion it ought to be little else, 
since, unless one postulates some national in- 
terest above and contrary to the interests of the 
citizens or makes the state an organization for 
exploiting other states, there is no distinctive 
theory for this field. Throughout the book, in 
section after section and chapter after chapter, 
one popular fallacy and then another—many 
unhappily now embraced by professional econ- 
omists of standing, far more than was true a 
decade or two ago—is exposed as effectively as 
can be done by obvious facts, clear reasoning, 
and simple, dispassionate statement. There are 
no equations or diagrams, and there is no tech- 
nical jargon, except for frequent reference to 
“elastic demand” but not in the technical sense 
of price elasticity and meaning merely ‘“expan- 
sive” (technically, ‘income elasticity”). Among 
the fallacies dealt with are the “‘mature econ- 
omy” ideal, the oversaving theory of depres- 
sion, the analogy of peace economy problems to 
those of war, and many others; and especially 
“planning,” which has a chapter to itself. 

The main theme is a diagnosis of our eco- 
nomic difficulties in terms of “resistance to 
structural change” due to a human tendency to 
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“dig in” when a tolerable state of prosperity is 
attained. In other words, the book is a general 
plea for economic freedom, which does not mean 
literal laissez faire; the state must be an active 
partner in economic life, in positive as well as in 
negative functions, but in the right ones, chosen 
by careful analysis. Numerous ‘‘blind alleys” 
and some “third-rate solutions” are discussed. 
The first nine chapters are introductory, his- 
torical, and descriptive of the situation and its 
problems. A long central chapter (chap. x) 
sketches the author’s program, under some nine 
heads and subheads, which cannot be considered 
here in detail. He is perhaps optimistic in 
his view of the effects of extensive social in- 
surance on labor mobility. Taxation is treated 
under “obstructions at growing points.”’ The 
last and longest section deals with monopoly. 
Conspicuously absent is any direct reference to 
the activities of labor organizations, and natural 
monopoly is ‘“‘soft-pedaled” and regulation ap- 
parently favored over public ownership. Here 
the reviewer would disagree. In the general 
position, we also question an innate tendency in 
human nature to seek security rather than ad- 
venture. It seems, rather, that adventure is 
attractive when reasonably successful and that 
the craving for security is a natural conse- 
quence of disaster. The mood of the thirties and 
forties would then find its explanation chiefly in 
the depression itself, with its political conse- 
quences (including fascism and Hitler), but 
partly in reaction against the outcome of ro- 
mantic reformism in Russia. 

The main economic criticism the reviewer 
would offer may not be entirely in point, as an 
author is not to be blamed for not doing what 
he did not set out to do or for not saying in one 
small book all that needs to be said about the 
economic and political situation. However, we 
do get an impression of serious underemphasis 
of the money-and-credit aspect of depression 
phenomena, both within a nation and interna- 
tionally. The brief comments in chapter vi 
(“Cyclical Unemployment and_ Technical 
Change”—a title which suggests implications!) 
and chapter xv recognize the essentials of 
the problem (cf. pp. 70 ff. and 271 ff.), but 
the tone, as well as the brevity, plays down 
the importance of monetary stabilization. 
Surely, declining prices are a major cause of 
monopoly and of all sorts of obstructive prac- 
tices. And the reviewer would argue that the 
field of money is the one place in particular 
where liberty is not enough; that the natural 


condition is unstable equilibrium and a ten- 
dency for prices (of all durable wealth) to oscil- 
late upward and downward over a wide range 
and relatively long intervals, with disastrous 
consequences for the whole economic organiza- 
tion. This tendency requires deliberate and 
carefully planned and timed interference and 
control by some authority acting in the public 
interest. 

FRANK H. KNIGHT 
University of Chicago 


REVEILLE FOR RADICALS. By Saul D. Alinsky. 
Chicago: University of Chicago Press, 1946. 
Pp. 228. $2.50. 


Here is a book that any man would extrava- 
gantly praise (most reviewers have) if he could 
do it honestly. It is written by a young man ina 
hurry, with a sense of mission, and with en- 
thusiasm for the discovery of what is strangely 
like a panacea. Moreover, the author has dis- 
covered (in himself and others) just the type of 
man who can implement such a panacea: the 
“radical.” 

These reasons for wanting to praise the 
book totalize as the precise cause why this one 
reviewer must point to it with alarm. Normally 
one dismisses books as unrealistic as this; for 
they constitute their own indictment when 
sober reflection has set in. This one, however, is 
written with a bravado of spirit, a swagger of 
style, and a presumptuousness of deprecation 
which will make (has made) strange appeal to 
men and women discouraged with what is and 
on the lookout for some hand-me-down perfec- 
tion. If romantic expectation of salvation 
through organization is a danger (and I hold it 
to be the danger of modern democracy), then 
this book constitutes a menace. It is a romance 
right out of the horse’s mouth—the Trojan 
Horse’s mouth. 

After a little experience in reforming a few 
communities (experience, for all the reviewer 
knows but not for all he fears, half as successful 
as is here claimed for it), the author modestly 
suggests that he has found a community sol- 
vent for labor troubles, the catalyst for capital- 
istic problems, and the cure for all, or nearly all, 
the organizational disorders inherited from what 
used to be called (and still is by Reinhold Nie- 
buhr) plain human selfishness. He is not at all 
modest about the hopes he raises; and, naive 
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as the whole book sounds, what must be serious- 
ly objected to on grounds of utter importance is 
the romantic hazard the author raises against 
the liberal tradition of patience, sagacity, and 
strategy. It is bad enough to get people groggy 
on hopes; but it is very much worse if in doing 
this one cuts whatever solid ground there may 
be from under expectations, so that there is no 
place for men to fall save through more empty 
space. The thud that attends romantic over- 
hope is bad enough, but not nearly so bad as to 
keep on falling. 

But is there not something to be said for 
these rosy hopes and auspicious claims for a 
sort of community council that organizes all 
existing organizations into a “People’s Organi- 
zation”? Much is to be said for anything that 
works in this regard. There is, of course, room 
for better representative institutions, as there 
is room for the improvement of individual 
character, which prevents organizations from 
working as romanticists expect them to work. 
But what is to be said for the peculiar virtue of 
this type of enterprise the book itself does not 
make it easy for a circumspect person to know. 
There is, to be sure, reference to a demonstra- 
tion in Chicago’s “Back of the Yards.” There 
are allusions in the vaguest manner to “‘a small 
industrial town in the Middle West,” “a 
Southwestern American city,” “an Eastern 
community,” and to “various parts of the 
country,” in all of which places, according to 
reports from who-knows-whom, near miracles 
are happening in community rejuvenation. The 
kind of uncritical mind that takes to reports 
like this might, one would think, be given pause 
as to the idealism of this “movement,” not to 
mention its permanence, by a report here 
quoted from “a leader of a western People’s 
Organization”: “Of course, if the People’s 
Organization is stronger than the opposition, 
then the answer is simple: you just crush the 
opposition. If the opposition is stronger than 
you, you can first try to equal or surpass their 
strength by alliance with the other groups” 
(p. 170). This and other remarks here and there 
to the effect that “‘in a fight like this everything 
goes” might suggest that if the leaders of this 
Organization of Light are themselves “children 
of light” they are, in Niebuhr’s parlance, hard- 
boiled children of light. 

Apart from surmises (the vaguer they are, 
even when auspicious, the less I trust them), 
the author speaks less vaguely about the 
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Chicago demonstration of his panacea; and 
what a speech he makes about it! ‘‘This People’s 
Organization bridged all the economic, social, 
religious, and political cleavages previously ex- 
isting between these groups” (p. 73). “Is that 
all?” one is inclined to ask breathlessly. No, 
that is not all. “The tremendous speed with 
which the organization developed confirmed 
the validity of the premises, procedures, and ob- 
jectives of a People’s Organization” (p. 73). 
(I should not like to have to apply that same 
criterion to the “premises, procedures, and ob- 
jectives” of the Klu Klux Klan, say, in Georgia, 
unless I were an outright apologist for the 
Klan.) Nor is even that all which is claimed for 
the Chicago ‘People’s Organization.” I shall 
quote only one more claim: “The People’s 
Organizations . . . . have been locked in mortal 
combat with some of the most notorious power 
blocs in America, and... .always emerged 
victorious” (p. 74). The power blocs mentioned 
must not have been the Catholic hierarchy in 
its hold upon the public schools. Nor the Capone 
gang in Chicago. Nor any of the ordinary per- 
sistent ills of this urban humanity. He may 
have been referring to branches of the organiza- 
tion out of Chicago; but such fixation of refer- 
ence is not made possible by the vague, weird, 
omnicompetent method of making allusion to 
miraculous successes somewhere or other, some 
when or other. (If my own frame of reference be 
vague, I but illustrate the book itself.) 

The best picture, indeed, which I can get of 
the transforming power of this new and magical 
community setup (which is a council of organi- 
zations, but with none of the weaknesses of 
other such councils and with all the strength for 
amity which the church is supposed to wield) is 
the view long ago handed me as a free gift by 
Kagawa. This was while he was still the dark 
hope of white men for Christianity in Japan. 
Kagawa was magically curing conflicts, in some 
such cavalier way as Alinsky, though I could 
better make out the method in Kagawa’s case: 
it was by way of co-operatives. I asked Kagawa 
how his method would solve the conflicts post- 
poned until they met at the (governmental) 
top in, say, wholesale competition between the 
producers (with all the conflicts organized out 
of them by him) and the consumers (with all 
the conflicts organized out of them by him). He 
waved his hand gaily, as though he both under- 
stood the problem and had already triumphed 
over it, and his tongue quivered forth some 
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such idealistic eloquence as this: “Why, then, of 
course, we’ll just resort to the curative power of 
Christian love!”’ 

Why, of course. Allah is most high, and 
Alinsky is his prophet. 

But if Alinsky’s reliance in America should 
meet the same end as Kagawa’s met in Japan, 
it would be pleasant for us all to have some- 
thing more to fall back upon than the Japanese 
now have, not excluding Kagawa. It is my con- 
cern with this problem—of a line to which we 
may fall back in order and with morale, if pana- 
cea should falter—that motivates all I have 
said, or shall say, about ‘‘the divine simplicity” 
(as Plato would have it) of this book. Alinsky 
makes no provision for any second line of de- 
fense against cynicism and despair; for he pur- 
ports to be a “radical” and, true to the faith, he 
is too busy arousing other radicals with his 
“Reveille” to prepare any defense against dis- 
illusion. Indeed, Alinsky, the radical, seeks to 
undermine reliance upon our standard method 
of dealing with conflicts: the normal legislative 
machinery at convenient levels of our strident 
national life. He seems to think that he will 
not need the politicians in any event. (So they 
thought in following the Pied Piper of the 
Third Reich.) But the politicians are great 
comforts to have (even Congress is) when 
panaceas fail us, i. e., when accord skids upon 
the equal honesty of equally intelligent oppo- 
nents. 

Alinsky, as suggested earlier, is full of super- 
iority toward all liberals: “‘A Liberal is one who 
puts his foot down firmly on thin air’ (p. 28). 
“The Radical,” to the contrary, ‘‘is that unique 
person who actually believes what he says” 
(p. 22)—and who, let us hazard, hasn’t the 
slightest idea how to make better of the worse 
when his all-out thrust at the best has missed 
its mark and has unfooted him headlong into 
thin air. ‘Radicals always remain young,” 
says he, as though turning toward the beauty 
parlors, ‘in spite of the passage of years (p. 
28). Young? Yes, even juvenile. Apart from his 
playing with words, the author is no radical. 
His nearest approach, one surmises from in- 
ternal evidence, is to be in more hurry than is 
rewarding, and to raise hopes unfulfillable by 
peaceful means. 

His intentions are beautiful, his style is 
racy, and his trust in the (not new but) new- 
found is naive. The great illusion he as yet seems 
to have no clairvoyance of: the illusion that 
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through organization the moral ends which 
he has, or seems to have, in mind can be 
achieved. If they were achievable through organ- 
ization, then such work as Baker Brownell is 
doing in the Montana Study is immeasurably 
more promising: a modest effort to get cultural 
creativity watered to its grass-roots. But what 
radicalism ought to mean to Alinsky is a few 
individuals posted here and there in our society 
who will not join any organization, not even 
Alinsky’s; the type who will indeed on principle 
unjoin all organizations save what is necessi- 
tated in making a living and the party political 
organization which best fits his concern and prej- 
udice. A few such men who are independent 
minded because they are independent (period), 
will go further in furnishing firm pivots on 
which an overorganized world can sanely turn 
than will any old organization or any new or- 
ganizations of all the old organizations. The 
wisdom of this should be blatant from our 
history; but the unwisdom of his implementa- 
tion of romanticism will be seen (if it gets that 
far) when his movement, say, has to resolve the 
issue between a people’s organization predom- 
inantly Protestant (believing in tolerance as an 
end) and a people’s organization predominantly 
Catholic (believing in tolerance only as an ex- 
pedient to become strong enough to make in- 
tolerance pay off—Maritain blurbs this book as 
“epoch-making”’!). Only a legislature or con- 
gress has the solid legitimacy to resolve such an 
issue; and this particular issue our constitution- 
al system has wisely forbidden even Congress to 
resolve save only by enforcing tolerance on all 
alike. 

T. V. Smita 


University of Chicago 


Tue LIBERAL TRADITION. By William Aylott 
Orton. New Haven: Yale University Press, 


1945. Pp. xiv+317. $3.50. 


This is a suave book of which readers need 
gentle warning. On the face of it, the book is 
generous in feeling-tone, scholarly in execution, 
strategic in commitment. It is farsighted in per- 
spective and patient in its hopes for mankind. 
All this would lead generous readers to expect 
aid from it in the enterprise to which they are 
committed, as it has led most reviewers to think 
that Mr. Orton is pleading their “liberal” cause. 
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Not so, not save on the mere face of things and 
in a perspective which will fulfil itself only after 
most of us are dead. Between the lines a dis- 
cerning reader will hear the author sighing over 
the shameful way in which men have “doctored 
the dictionary” to make liberalism in America 
mean nearly the opposite of what the author 
himself means by the term. Let the gentle 
warning alluded to take the form of a little 
fuller orientation as to this book. 

Note these prejudices of the author: (1) He 
is pro-Roman Catholic, (2) anti-New Deal, 
(3) anti-Woodrow Wilson, (4) pro-British, and 
(5) anti-Soviet. These are—or to the reviewer 
seem to be—the author’s major biases. The au- 
thor s “‘strategy of commitments,’’ however, is 
such that he who reads as he runs may not see 
the prejudices and so may be misled or left 
puzzled at the discrepancy between the promise 
of a book on liberalism and the conclusions that 
would seem to follow from its main parts (his- 
toric foundation, breakdown of universality 
and the retreat from liberalism, and contempo- 
rary crisis). The book seems to have the quality 
of sweet reasonableness characteristic of so 
many English books (many liberal Americans 
have through the years read Harold Laski with- 
out more than an inkling of what he has been up 
to). Orientation in Orton may predispose the 
critical-minded to see that strategy whereby 
this book to the Right, and Laski to the Left, of 
Center, become more sweet than “reasonable.” 

Take, for instance, the coy Catholicism of 
this volume. This operates under the gentle 
guise of the author’s wishing to base society on 
something he calls “religious apprehension”’ or, 
growing very bold and “frank,” of being pro- 
“Christian,” as though there were really any de- 
pendable unity between the tolerance-as-to- 
ends of Protestantism and the mere strategic 
tolerance-as-to-means of Rome (and, for that 
matter, as though the universal ideal called 
“liberalism” has anything to do with the little 
sect of Christianism that only skirts the cosmic 
sea of “religious apprehension” or with the 
much littler sectarianism of Rome). 

It is not that nothing good may come out of 
Nazareth, or even out of Rome. It is rather 
that the honest citizen today needs to know 
what bill of goods he is paying for, and to 
what end. The final orientation the reader needs 
for this volume is to emphasize the word “‘tra- 
dition” in the title. The average American, 
when he thinks of liberalism, thinks not of 
“tradition” (institutionalism, to which he is dis- 
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inclined anyhow) but rather of ideals—generous 
ideals like equality, fair play, sportsmanship, 
tolerance (individualism, but on equal terms 
to all). Though the author of this volume is 
concerned with means rather than -with ideals, 
he is concerned with these as they have is- 
sued into historic action yesterday, not pri- 
marily as they may henceforth remake the 
world. It is this chosen priority of the past 
which makes congenial to the author (rather 
than the American emphasis upon the future) 
the two great modern traditions: Britain as the 
secular outworking and Rome as the sacerdotal 
symbol of humanitarianism. 

Like the whole academic crop of Miniver 
Cheevys now flourishing even in America, this 
author admires ‘“‘the mediaeval grace of iron 
clothing,” overrates the unity that prevailed 
under what he calls the ‘Christian Synthesis” 
(unless as the unity was coerced by means no 
modern liberal could stoop to), underrates the 
unity of attitude and method of modern life, 
and goes off the deep end in general as to the 
desirability of ideological unity anyhow, any- 
where, anywhen. Or, to make it clearer by put- 
ting it negatively: The predisposition of liberals 
in the United States to favor such social legis- 
lation as the Rooseveltian and such inspired 
internationalism as the Wilsonian is all wrong to 
Orton. Wilson is but the horrid example of what 
he, almost by a slip of the tongue, calls ‘‘a small 
town Presbyterian”; and Roosevelt he digs at 
incessantly as did the Liberty Leaguers, though 
always with a stylistic difference. Roosevelt, he 
says, tended “to treat the institutions, powers, 
and practices of representative government in 
America as necessary nuisances in the applica- 
tion of the higher wisdom.” Roosevelt, he says, 
“proposed to use the state as the spearhead of 
fundamental economic change.” And, pray, 
one may hear the generous citizen breathe; pray, 
why not? Just this: ‘“‘The only people who know 
how to run the world’s business are those who 
are running it now, and there is a chronic 
scarcity of them.” (It is perhaps something that 
he says “now” rather than in 1929!) 

All this will be somewhat shocking, one sus- 
pects, to American “‘liberals,” though that does 
not prove it intrinsically perverse. There is 
great value in partisanship when it is properly 
identified. The book does not clearly advertise 
where in our struggle for justice it belongs (and 
the subject itself suggests a more cosmopolitan 
and objective treatment than it here gets). 
Plainly, then, the book belongs, in politics, 
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with Hayek’s The Road to Serfdom (perhaps the 
author will be lucky enough not to have the 
Knights of Columbus or the chambers of com- 
merce distribute this book free, as the American 
Manufacturers Association is said to have dis- 
tributed Hayek’s “objective” book). In eco- 
nomics this book belongs with Adam Smith and 
the neoclassical school (British liberalism is in- 
deed here identified internationally with non- 
interventionism in the internal affairs of other 
nations, and freedom of trade). In education 
the book belongs with President Hutchins and 
the other neo-Thomists whose sympathy with 
sacerdotal authoritarianism is stouter than 
their loyalties—either to it or to democracy. 

In the light of this fuller orientation Orton’s 
authorities may not strike the reader now as 
singular as they initially struck me, thinking of 
this as a book for Protestant America. What is 
good in John Locke, “he [Locke] took at a few 
removes from Thomas Aquinas.’ Orton has 
a Catholic Pope (Pius XII) “recapitulating,” 
in one of his encyclicals, “‘the philosophy upon 
which among other things, the American 
Constitution was consciously and explicitly 
founded”; but it is noteworthy that the “re- 
capitulation” does not emphasize, mention, 
allude to, or even echo that most profound of 
all our constitutional doctrines, without which 
liberalism perishes to its very roots (as in Italy 
and Spain), the complete separation of church 
and state. The subject discussed is private 
property, which Jefferson got exactly right in 
advance of infallible tutelage from modern en- 
cyclicals. Jefferson, however, is mentioned in 
the Appendix only five times (“‘sideswiped” 
would be a more accurate term). This neglected 
authority is the Thomas Jefferson, author of the 
Declaration of Independence, prophet and en- 
gineer of religious liberty, and founder of the 
University of Virginia, where men’s minds were 
as free of sacerdotal dogma as they were free for 
the argument wherever it might lead. This Jef- 
ferson got right not only the liberal doctrine 
about property, pro and con, but also the prior- 
ity and sacredness of privacy, to save it from the 


Proptems oF Men. By John Dewey. New 
York: Philosophical Library, 1946. Pp. 424. 
$5.00. 

Professor Dewey was apparently somewhat 
disturbed because the recent report on Philoso- 
phy in American Education, sponsored by the 
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“thought police” of church or state. He who 
knows not Jefferson in the annals of liberalism 
is hardly prepared to instruct Americans. The 
most attention here given to the Sage of 
Monticello is to hold him in obscurity while, in 
two famous epistolary diatribes, Macaulay, as 
the author dares to put it, “demonstrates the 
folly and futility of the Jeffersonian ideal.” 
What constructively the book has to say is 
said in this context, which sufficiently identi- 
fies the sectarianism which is being so coyly 
recommended in the exposition (!) of “The 
Liberal Tradition.” Once this orientation is 
fully disclosed, however, one may find, and 
then safely find, a good deal to praise in its 
pages. Tradition itself is a good thing; but it 
desperately needs ideas, ideas from independent 
and courageous minds outside the tradition, to 
prevent its going to seed as dogma, which can- 
not be denounced until it has already done in- 
dependence to the death. (Incidentally, Jef- 
ferson could do full justice to the deep impor- 
tance of tradition without losing his love of 
mobile spirit or his nerve for corrective action. 
It is, of all places, in the Declaration of Inde- 
pendence where Jefferson pays final deference to 
the traditional in the canons of justice: “All 
experience hath shown..... ”) Patience too is 
a great idea, utterly indispensable; but liberal 
patience differs widely from the brand that 
falls back on some presumptuous infallibility to 
assure the faithful that all is right whether it is 
or not. Better, however, than tradition without 
independence of it and better than patience 
with prudent circumspection of the demands of 
action—best of all to this reviewer, indeed— 
the book emphasizes what needs emphasis now 
and ever, that “liberals’’ must concern them- 
selves with means; for, as the author truly says, 
“the means will shape the ends.” Let us add 
that in tradition they shape the ends uncon- 
sciously and, so, uncircumspectly, whereas in 
idea they shape the ends knowingly and, so, 
responsibly. 
T. V. Smitn 
University of Chicago 


Rockefeller Foundation, deals only with the 
narrower and less important of the two tasks 
intrusted to the committee. This selection of 
reprints is Dewey’s contribution to the examin- 
ation of the problem which he feels the com- 
mittee neglected: “the present state of phi- 
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losophy in its human bearings.” Dewey regrets 
that philosophy has ceased to be a “Search for 
Wisdom,” that it occupies itself almost exclu- 
sively “with a task that is no longer humanly 
pertinent.” He finds this emphasis in the above- 
mentioned report, “the philosophical tenets” of 
which cling largely “to the view that the 
primary aim of philosophy is knowledge of 
Being or ‘Reality.’” Dewey suggests that 
philosophy set itself to obliterate “the distinc- 
tion, current in present-day opinion, . . . . be- 
tween values that are intrinsic and extrinsic, 
final an dinstrumental. . . . . Wholehearted ac- 
ceptance in philosophy of the fact that no 
grounds now exist for fixed division of events 
into subjective and objective is prerequisite if 
philosophy is to have a role in promoting in 

quiry in social matters.” There is a familiar 
ring in the assertion: “The initial step is to 
promote general recognition that knowing, in- 
cluding most emphatically scientific knowledge, 
is not outside social activity, but is itself a form 
of social behavior, as much so as agriculture or 
transportation.” 

The twenty pages of the Introduction were 
written for this volume; with a single exception, 
the remaining items are reprints of articles 
published between 1935 and 1944. The excep- 
tion is “Logical Conditions of a Scientific 
Treatment of Morality,” which Dewey says was 
written “half a century ago and has not been 
previously reprinted.” The selections are di- 
vided into four parts: “Democracy and Educa- 
tion,’ “Human Nature and Scholarship,” 
“Value and Thought,” and “About Thinkers.” 
The latter section contains articles on James 
Marsh, William James, and Whitehead. 

Regardless of differences of opinion in re- 
spect to individual articles, the collection as a 
whole does present a picture of Dewey’s con- 
tinued effort to examine and clarify the “pur- 
pose and business of philosophy,” on the as- 
sumption that philosophy has a role in project- 
ing “plans of action” which “will give intelli- 
gent direction to man in search for ways to make 
the world more one of worth and significance.” 
Whoever wrote the jacket blurb for this volume 
is apparently not convinced that Dewey’s ef- 
forts make a very clear picture, for he assures 
the potential reader that “the problems he dis- 
cusses are. not distant and vague, as they may 
at first appear.” 


GLENN NEGLEY 
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RicuT THINKING: A Stupy OF ITS PRINCIPLES 
AND METHOps. By Edwin Arthur Burtt, 
New York: Harper & Bros., 1946. Pp. xi+ 
764. 

The third edition of this widely used text has 

been re-written and considerably expanded. The 
book has long served a good and useful purpose, 
and the revision is certainly justified in con- 
sideration of the continued need for texts in 
this general subject. Much has happened since 
the original edition appeared in 1928, and the 
material has been oriented here to the more 
recent data of psychology, physical science, and 
logic. In view of the increased size of the book, 
selected chapters are suggested as reading fora 
one-semester course. 

The most extensive change in this new edi- 
tion isa lengthy section on ‘“‘Reasoning as Evalu- 
ation.” Much, indeed, has happened since 
1928; Professor Burtt is not now happy about 
the “sceptical relativism which dominated”’ the 
treatment of values in his earlier book. Even in 
the twenties, however, Burtt did not indulge 
in the current fashion of sneering at values 
called democratic; it must have been a rather 
painful experience for some philosophers to 
find themselves recently giving passionate 
avowal to values which they had once dis- 
dained. Burtt’s essay toward a systematic 
statement of the use of right thinking in evalu- 
ation may well be illuminating to some of these. 
The primary stimulation of this treatment 
comes from the fact that it follows 570 pages of 
description of the formal processes of thinking; 
a conscious and continued emphasis upon the 
use of the principles and methods described in 
this section maintains a continuity between 
thinking about ends and thinking about 
“facts.” The explication of the “‘co-operative 
procedure” of arriving at a determination of 
ends stresses the observation that this method 
is self-corrective in the same manner as is the 
inductive method of factual science. This is 
perhaps the one most significant principle of 
evaluation with which students need to be ac- 
quainted, and the attempt here to state the 
procedure in terms which make formal sense is 
a contribution not only to students but to the 
clarification of the problem itself. 

In this controversial field of value explora- 
tion, it would be rather remarkable if there were 
not something to which objection could be 
raised. For my part, I find it difficult to under- 
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stand how Burtt can so enthusiastically ex- 
pound the “method of democratic co-opera- 
tion” in evaluation and at the same time al- 
low himself to get involved in the difficulties 
which follow from a glorification of ends and a 
deprecation of means. The following passage, 
for instance, seems to me entirely out of keep- 
ing with the discrimination which character- 
izes the book as a whole: 


As one passes, in brief, from reflective selection of 
means to the thoughtful determination of ends, he 
passes not only from a kind of reasoning which is 
relatively easy to one very difficult and imposing a 
baffling challenge, but also from a kind of reasoning 
which is relatively less important to one absolutely 
basic if human living is to be made intelligent [p. 
603]. 


This depreciation of means is as contrary as 
any notion could possibly be to the demand for 
a democratic procedure of co-operation in the 
determination of ends and values. The example 
used to illustrate the determination of means is 
simple and trivial: how to select the cheapest 
way to travel to England; it obscures rather 
than illustrates the point in question. It en- 
ables Burtt to say that ‘When one is selecting 
between various means to a given end.... 
the process is limited, simple, and usually 
brief” (p. 595). Is not the ‘democratic method 
of co-operation” a means? Would Burtt serious- 
ly suggest that its use in determining, adjusting, 
and evaluating ends is “limited, simple, and 
brief”? Is this means to the discrimination of 
values “less important” than are the values 
themselves? The relegation of methods of ac- 
tion to a status of relative insignificance is un- 
sound in theory and vicious in practice; it is 
exactly this argument which has been used to 
excuse the most violent excesses of nondemo- 
cratic activities. 

The fact that such problems are discussed as 
problems in the use of reason marks the value 
of the work as a whole; Burtt’s demonstration 
of the right thinking described in the first part 
of the book is his own best argument for the 
“method of co-operation.” From the stand- 
point of a student, what this book says is 
hardly more important than the way it goes 
about saying it; as such, it is a contribution to 
textbook literature. 


GLENN NEGLEY 


DIscoOvVERING PiaTo. By Alexandre Koyré. 
Translated by Leonora Cohen Rosenfield. 
New York: Columbia University Press, 
1945. Pp. ix+119. $1.50. 


This book is as potent as it is small. It deals 
particularly with four Platonic dialogues: Meno, 
Protagoras, Theatetus, and the Republic. It pre- 
supposes no complete knowledge of any one of 
these; but, such is the nature of artistic scholar- 
ship, it richly rewards the deepest knowledge of 
these and of the whole Platonic corpus. Its in- 
tent is to disentangle the central problems, 
problems no less for us than for the Greeks; and 
its genius is to do this in a fashion so intrinsical- 
ly Platonic that the reader is swept along by the 
spirit of the quest. 

There is a thesis which ties all together, and 
it is that through all doubt and meandering, 
not to say drift, there is a positive doctrine that 
is common and that in every dialogue there is a 
conclusion which the reader is authorized and 
indeed obligated to draw. The irony is against 
the characters, never against the reader; and it 
is directed against the characters because they 
are themselves incapable of getting the conclu- 
sion and because it is their presence alone which 
makes it impossible for the conclusions to come 
clear. 

Inviting the reader, therefore, to such active 
participation, Koyré exploits the Platonic 
strategy while illustrating the Platonic doc- 
trines. This-is an excellent introduction to 
Plato, itself artistically introduced to American 
readers by Irwin Edman. 


PREFACE TO PHILOSOPHY: Book OF READINGS. 
By Ross Earle Hoople, Raymond Frank 
Piper, and William Pearson Tolley. New 
York: Macmillan Co., 1946. Pp. xii+513. 
$3.00. 


The admitted purpose of this collection is to 
disprove the notion that philosphy is “cold 
and bloodless, difficult and dull,” and to show 
on the contrary that “it deals with mysteries of 
more absorbing interest than any detective 
story that has yet been written.” That ought 
to be enough to indicate the kind of selections 
to be expected; among the sources are Will 
Durant, Walter Lippmann, Lin Yutang, Stuart 
Chase, George Jean Nathan, Hitler, and Time 
magazine, to name a few of over ninety sources. 
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There are also some selections from philosoph- 
ers. This sort of thing may well serve as a ‘“‘Pref- 
ace” to some particular course; that it is a pref- 
ace to philosophy seems questionable. 


GLENN NEGLEY 


Two Wortps: A REALISTIC APPROACH TO THE 
PROBLEM OF KEEPING THE PEACE. By 
William B. Ziff. New York: Harper & Bros., 
1946. Pp. 335. $3.00. 

Correcting the perspective of his late book, 
The Gentlemen Talk of Peace, Mr. Ziff here con- 
cludes that his former fivefold organization of 
the world now reduces to two: a Russian-cen- 
tered and an American-centered community. 
There is imminent danger of war between the 
two, a danger which must be resisted on pain of 
dissolution. But mankind is not ready for world 
government, and the United Nations are not 
able to maintain the peace. So, while Russia 
extends influence from herself as center to a 
far-flung periphery, America must imitate her 
example, “thus reducing the present chaos into 
some semblance of order.”” We shall not know 
whether this can be done until the proposal is 
made to Russia, followed by a strenuous effort 
to move from ourselves as center to a periphery 
that ‘“‘should reach from Pole to Pole, and from 
Dover, England, to Perth, Australia.”’ Britain, 
which is done for as a great power, is to be 
drawn into America’s train. This “Co-prosperity 
Sphere” of the Western Hemisphere may have to 
be made up of “three federal structures, com- 
posed of (1) English-speaking North America, 
the British Isles, Australia, and New Zealand; 
(2) Spanish- and Portuguese-speaking America; 
and (3) the Philippines and the Indonesian 
Archipelago. These would be united under a 
common constitution which defined the author- 
ity of the central government, presumably 
limiting it to such matters as defense, currency 
regulation, postal operations and interstate 
traffic’ — with “a dual citizenship within each of 
the great regions composing the total union.” 


a. ¥. &. 


A History oF Puttosopny. By B. A. G. Fuller. 
Rev. ed. New York: Henry Holt & Co., 
1945. Two volumes in one. Pp. viiit+432+ 
560. $4.40. 

Professor Fuller has amplified and in part 
altered his chapters on the pre-Socratics: for the 
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alterations in the discussion of the Milesians at 
least he acknowledges indebtedness to the work 
of Heinrich Gomperz. There are also numerous 
brief omissions to balance this lengthening of 
the work as a whole. But the most conspicuous 
change is in the addition of paragraph titles 
and section numbers, which, Fuller says, 
he and all his critics agree were badly needed. 
The typographical effect is pleasing; but I 
should think the headings, pedagogically, more 
dangerous than useful. The Introduction is 
also re-written in part; otherwise this edition 
is substantially the same as the first. 

It is hard to criticize a particular textbook 
history of this sort. Such a book can be well 
written, if at all, only by a scholar of extremely 
wide and exact learning—and obviously there 
are not nearly enough such scholars in existence 
to go around among all the textbook publishing- 
houses. Fuller’s book is probably no worse, if 
no better, than the average. The medieval 
chapters are, the author announces, written 
entirely from secondary sources; and the chap- 
ters on Plato and Aristotle, if they are not, 
might as well be. The account of the modern 
philosophers consists chiefly in a series of sum- 
maries of their principal works thinly strung 
together. 

A couple of illustrations will indicate the 
kind of inaccuracies such summaries involve. 
On Descartes, for example: After the account of 
the Discourse, Fuller proceeds to what is 
evidently meant to be a summary of the 
Meditations: 


Descartes now proceeds to apply his method. He 
will begin by doubting everything that can be 
doubted. His experience of the external world of 
space and time, of his own body, of his own life from 
day to day, may be all dream and illusion. But in 
any case the dream is there beyond all possibility of 
doubt. He is dreaming, he is experiencing, he is 
thinking. Therefore he, at least, exists. Cogito, ergo 
sum. Je pense, donc je suis. I think, therefore I am. 
[II, 60]. 


The whole series of steps from the particular 
through the general to the most universal, so 
characteristic for Descartes’ conception of 
certainty, and the concluding hypothesis of the 
Deus Deceptor are all omitted. So, in the sub- 
sequent account, is the whole of the second 
“Meditation”; in the third the peculiar, appar- 
ently circular, reasoning is entirely glossed over 
and the proofs of God are completely jumbled. 
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And the chapter on Descartes also illustrates 
the kind of historical misrepresentation in- 
volved in the patching together of summaries as 
a “history.” After dealing with Meditations 
and Principles, Fuller proceeds: 


Having thus in the Discourse and portions of the 
Meditations and the Principles established his meta- 
physics, Descartes turns to his physics and tackles 
the problems of the nature of the physical world 
and of the relations of mind and body in man [II, 


65). 


This is perhaps only a manner of speaking—but 
it certainly would lead the student to believe 
that Descartes, having spent most of his life on 
metaphysics, at last decided to devote a bit of 
time to the study of the physical world. If 
Fuller does not have time to look up Descartes’ 
correspondence, Adam’s life of Descartes, or 
Gilson’s La Liberté chez Descartes et la Theologie, 
he might at least notice, as he fails to do in his 
text, that the Discourse on Method was not 
published alone in 1637. 

One other example. The account of Hume’s 
ethics begins: 


Passing now to a consideration of morals, Hume 
finds himself in agreement with Hobbes, in regarding 
morality as an artificial rather than a natural state of 
mankind [II, 174]. 


The sentences that follow are true in a way, if 
one applies some of them, like the above, to 
justice and the other virtues called “artificial” 
in the Treatise, and some to the natural virtues. 
But the distinction of the two types of virtue is 
not attended to in the least, so that the whole 
account cannot possibly make sense to the un- 
fortunate student who fails to catch the echoes 
of Hume’s phrases and cannot piece them to- 
gether again into a coherent whole. As it is we 
have two paragraphs headed “Morality Arti- 
ficial and Conventional” and “Man Naturally 
Altruistic and ‘Sympathetic,’ ’’ which are woven 
together into such a piece of muddlement as 
one would think so straightforward a philoso- 
pher as Hume could not possibly induce. 

This is not a tirade against Fuller in par- 
ticular, but against a shabby kind of job and 
the shabby kind of “history” course that re- 
quires such jobs to be done. 

MARJORIE GRENE 
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